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OIRA IMPLEMENTATION OF THE
CONGRESSIONAL REVIEW ACT

TUESDAY, MARCH 10, 1998

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON NATIONAL ECONOMIC GROWTH,
NATURAL RESOURCES, AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:15 a.m., in room
2154, Rayburn House Office Building, Hon. David M. McIntosh
(chairman of the subcommittee) presiding.

Present: Representatives McIntosh, Sessions, Tierney, and
Kucinich.

Staff present: Mildred Webber, staff director; Sean Cunningham,
counsei; Andrew Wilder, clerk; and Elizabeth Mundinger, minority
counsel.

Mr. McINTOSH. The Subcommittee on National Economic
GI('i)wth, Natural Resources, and Regulatory Affairs will come to
order.

The purpose of today’s hearing is to examine the progress of the
Office of Management and Budget in implementing the Congres-
sional Review Act. And I want to welcome our witness, Mr. Timo-
thy Dean, who traveled from Oklahoma to tell us about the trou-
bles he had with a regulation that was illegally issued in violation
of the Congressional Review Act.

I also want to welcome Mr. Robert Murphy, the general counsel
of the General Accounting Office, who has exercised strong leader-
ship in implementing the CRA.

I am afraid I do owe an apology to Mr. Dean and Mr. Murphy.
Today’s hearing was intended to be an exchange of information be-
tween GAO, the subcommittee, and the Office of Information and
Regulatory Affairs, or OIRA, which is part of the Office of Manage-
ment and Budget and charged with implementing the Congres-
sional Review Act. Our intention was to bring OMB here to sit
down with GAO, the subcommittee, and the witnesses from the
general public to discuss how we can all work together to make
CRA function more effectively.

I am deeply disappointed to announce that the leaders of the
OMB have refused to participate in today’s hearing. This hearing
was first scheduled to take place on February 12, and invitations
went out on January 26. In order to give OMB more time to pre-
pare for the hearing, the subcommittee postponed the hearing date
until today. OMB has known about our intention to have this hear-
ing for 6 weeks. Finally, as of last week, OMB informed me and
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my staff director that no politically appointed official from OMB
would be made available to testify on behalf of the administration.

This is the first time this has happened in my 3 years as chair-
man of OIRA’s authorizing oversight committee. Under normal cir-
cumstances I would have postponed this hearing. However, I got
the firm impression that this refusal to testify was not a scheduling
conflict. And, with no OIRA Administrator candidate in the offing,
I feel that it is my duty to carry out my oversight responsibilities
in a timely manner.

From the time the CRA became law, the subcommittee and GAO
have repeatedly encouraged OIRA to take the lead in implementing
CRA in the executive branch. Specifically, within days of CRA be-
coming law in April 1996, the subcommittee staff met with OIRA
Administrator Sally Katzen to discuss OIRA’s plans to provide
guidance to the agencies on how to file the required reports.

The legislative history of CRA was very clear about OIRA’s re-
sponsibility to cooperate with GAO to develop uniform formats for
rule reporting. The GAO has taken its responsibilities under CRA
very seriously. In December 1996, GAO submitted a proposed ques-
tionnaire to serve as a standard format for the agencies to use in
reporting rules. Ms. Katzen, as a chair of an interagency regulatory
working group, rejected GAQO’s proposal for reasons that I would
have liked to have learned today.

Also in December 1996, the subcommittee sent oversight letters
and requested documents on OIRA’s implementation of CRA. The
response was disappointing. OIRA had issued a two-page summary
memo and a question and answer sheet on CRA after the act first
became law, but that was about it.

To follow up throughout the early months of 1997, the sub-
committee staff had informal discussions with OIRA staff on CRA
implementation throughout the winter and early spring of 1997.
These discussions culminated in a meeting with Ms. Katzen on the
Hill in May, in which the staff reiterated our expectations that
OIRA work with GAO to develop standard formats and give the
agencies guidance on which rules must be reported.

In order to encourage and assist OIRA in implementing the CRA,
the subcommittee, and I personally, last September worked closely
with the Appropriations Committee to increase OIRA’s budget by
$200,000 to help with CRA implementation and other OIRA activi-
ties. So Congress has funded this, but we haven’t seen any action.

The Conference Report and the floor language specifically in-
structs OIRA to use at least part of this new money to improve its
performance on CRA. So far OIRA has done absolutely nothing to
improve its record on CRA implementation, which will lead us to
the question: Is the money well spent?

Thus, you can see the need for today’s hearing. The CRA became
law almost 2 years ago in March 1996. The law requires the agen-
cies to file certain reports with Congress for each new rule before
that rule can legally take effect. If it is not reported, it is an illegal
rule, plain and simple.

I would like to refer to a poster that we have here that has lan-
guage from the statute making it very clear that the CRA requires
that reporting to Congress before the rule could take effect.
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The CRA restored representation and accountability to regula-
tion by giving Congress the opportunity to review and, if necessary,
disapprove new rules and regulations. The problem is that, as the
GAO has found out, the agencies have failed to report hundreds of
rules, including many rules that have a major impact on small
businesses.

It is not possible for Congress to take its action unless the agen-
cies fulfill their obligations under the law and report those rules to
Congress. As this hearing will show, when the agencies break the
law, it is the public and the small business that pay the penalty.

Part of the problem is that we don’t have a system fully in place
yet for ensuring that all rules are reported to Congress, and that
the reports arrive in a usable form. Some progress has been made,
and we want to applaud the efforts of GAO in particular, whose
staff has worked closely with the subcommittee to buildup the re-
porting process. Also, GAO staff have gone out of their way to de-
velop and implement a computerized, Internet-accessible data base
of information on the new rules, but GAO frankly can’t do it all.

What the agencies need most is strong leadership and guidance
from the executive branch. And it is my view that it is preferable
if that guidance comes from the White House. This leadership must
come from OIRA. There is nobody in the entire executive branch
that knows more about regulatory procedures and substance than
the staff of OIRA.

That is why President Clinton in his 1993 Executive order on
Regulatory Planning designated OIRA as “the repository of exper-
tise concerning regulatory issues.” The President further mandated
that OMB through OIRA, “shall provide guidance to agencies [and
assist the President and the Vice President and other regulatory
advisors to the President] in regulatory planning, [and shall be the
entity that reviews individual regulations as provided by this Exec-
utive Order.]” This Executive order has had the force of law and
remains in effect.

Frankly, I applaud the President for that Executive order, and
I would encourage him to review its application and find out
whether OIRA is indeed functioning as the repository of expertise
concerning regulatory issues and whether they have lived up to
their obligations to help the agencies in regulatory planning.

I know firsthand how OIRA works. As Executive Director of
President Bush’s Council on Competitiveness, I worked very closely
with OIRA. I know what their responsibilities are, and what their
competent and energetic staff are capable of doing when their polit-
ical leaders give them the opportunity.

Regrettably, OIRA has done almost nothing to ensure that the
agencies are complying with the Congressional Review Act. That
leads me to believe that there has been a political decision among
political appointees in the White House to ignore their obligations
under the law.

In particular, OIRA has provided virtually no guidance on which
rules are covered under CRA’s definition of a rule; no guidance on
when major rules can take effect; and, no guidance as to what to
include in each report and in what format.

I have always been a big fan of OIRA. I have the utmost respect
for the professional staff and their analysts, but I must admit that
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I am increasingly disappointed and disillusioned with the agency’s
lack of cooperation in this central area of their regulatory respon-
sibilities. Nevertheless, I am optimistic that OIRA can and will do
what it takes to get CRA back on track. To make this happen, it
is absolutely essential for OMB to cooperate with this subcommit-
tee and GAO. To facilitate this cooperation, the subcommittee after
today’s hearing, will be happy to prepare some written suggestions
of ways in which OMB, GAO and the subcommittee can work to-
gether to implement the CRA.

If, however, OMB continues to refuse to cooperate with this sub-
committee in sending a witness to our hearing and otherwise co-
operating, and if OIRA continues to fail to meet its responsibilities
under the CRA and the agencies continue to break the law in the
publication of their regulations, it is small businesses and families
that pay the price, and, therefore, it will be necessary for this Con-
gress to take action to correct that.

Let me now turn to our new ranking member, Mr. Tierney, for
an opening statement on this, and let me again say welcome. I look
forward to working with you in that capacity.

Mr. TiERNEY. Thank you, Mr. Chairman. Thank you for holding
this hearing today. I believe it is important for this subcommittee
to oversee whether the administration is in fact doing all that
should be done to make the Congressional Review Act a workable
statute.

The Congressional Review Act, as you mentioned, is an impor-
tant piece of legislation that provides expedited procedures for Con-
gress to disapprove agency regulations. The act requires agencies
to provide Congress and the GAO with a copy of each rule, a de-
scription of the rule, and relevant analyses that are required by
law. If the agencies do not provide this information, it is difficult,
of course, for Congress to make an informed decision on whether
or not it should disapprove of certain regulations.

Nevertheless, Mr. Chairman, 1 agree with you that it would be
helpful to hold this hearing on OIRA’s role in implementing con-
gressional review by having somebody from OIRA here to explain
its actions. But it is my understanding, Mr. Chairman, that on Fri-
day, Frank Raines, the Director of the Office of Management and
Budget, offered to make Don Arbuckle, the Acting Administrator of
OIRA, available to testify here.

It is also my understanding that you refused the offer because
you only wanted to have a representative who is a political ap-
pointee. And I noted your remarks about your feeling that it was
a political decision, and I still think, however, that it would have
been helpful to accept Mr. Raine’s offer to have Mr. Arbuckle here
because we would have explored that aspect, and we could have
had some sort of colloquy here and exchange of ideas as to what
we may have to address in the context of this particular regulatory
situation.

Instead, today we will only be hearing one side of the story. Al-
though this hearing may be one-sided, a hearing record, I suppose,
can be more complete. Former OIRA Administrator Sally Katzen
testified twice on the role in the Congressional Accountability Act.
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She submitted written answers to questions asked during those
hearings, and in addition there are memoranda and correspondence
indicating OIRA’s views on these and other relevant matters. I ask
that these data and relevant material be inserted it the record.

Mr. MCINTOSH. Seeing no objection, they shall be included.

[The information referred to follows:]



st EXECUYIVE OFFICE OF THF PRESINENT
. OFFICE OF MANAGEMFENT \ND DUDRGFT
RE Y WAL ENGTON DT T

STATEMENT OF SALLY KATZEN
ADMINISTRATOR
QFFICE OF INFORMATION AND REGULATORY AFFAIRS
OFFICE OF MANAGEMENT AND BUDGET
BEFORE THE
SUBCOMMITTEE ON COMMERCIAL AND ADMINISTRATIVE L.AW
COMMITTEE ON THE JUDICIARY
U.S. HOUSE OF REPRESENTATIVES

© March 6. 1997

Good moming, Mr. Chairman and members of this Subcommiutee. It is a pleasure to be
here today to discuss “Congressional Review of Agency Rulemaking."'

This law had the strong support of the President. It was signed on March 29, 1996,
almost one year ago. By passing this law, Congress acknowledged and assumed more
responsibility tor its continuing role in the regulatory sysiem. For too long, Congress has passed
a law and then passed the buck, taking credit for mandating clean air, or a safe workplace, only to

" question or even criticize the agency rule that implements the law.

1 welcome the opportunity to discuss whar we have done during this past year. and to hear
the experience of other regulatory agencies. GAO. and Congress in administering the law.

1. What dves the statute require?‘

To help focus our discussion, let me first summarize this legislation. In general terms.

agencies are to send a copy of each new final rule (and centain analyses that they may undertake

' 5 U.S.C. chupter 8, passed in Title [I, Subtitle i, of P.L. 104-121, March 29, 1996.
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related to the rule) to both Houses of Congress (for transmittal to the appropriate suthorizing

Commitices) and to the General Accounting Office (GAQ) before the rufe can take cffect.

When an agency sends a rale to Congress and GAO. the agency is to indicate whether the
rule is “major” or not. The statute directs OM13’s Office of Information and Reguiatory Affairs
(OIRA) 1o find whether a rule mects the stawiory definition of “major”-- that is, whether the rule
is likely to result in an annual effect on the economy of over $100,000,000; a major increase in
costs or prices: or significant adverse effects on competition, employment, investment, L
productivity. innovation, or on the ability of United States-based enterprises to compete with
foreign-based enterpriscs.

The designation of a rule as “major” has scveral consequences. Unless exempled, a
major rule may not take effect until 60 calendar days afier it has been submitted to Congress. In
addition, GAQ is to provide a report to the agency’s authorizing Committee on each major rule.
Whether or not a rule is designated as “major,” Congress has 60 legislative days during which it
may usc expedited procedures to disapprove the rule. .

1 want 1o stress that there are two-distinct time periods in the statute -- (1) the delay in
effective date for “major” rules, and (2) the Congressional review period, during which the
expedited review procedures are available.

(1) Effccrive Date. “Major” rules can only take effect, with certain exceptions, 60
cajendar days after submission to Congress and GAO. ““Non-major” rules take cffect as
they normally do afier submission.  All of the rules that were submitted to Congress
during the past year went imto effect according to these effective date provisions.

(2) Congreasianal Review Period. If, within a prescribed time period, a Member
introduces a joint resolution of disapproval, then that joint resolution is subject to certain
cxpedited procedures for consideration in Congress. All rules (both major and non-
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major) arc subject to this Congressional review for 60 legislutive days. which, depending
un when Congress is or is not in session, is a time period that can extend 10'over one-and-
a-half vears. {uring this past year, all the rules issued by the agencics went into clfect
beforc the expiration of the Congressional review period.

2. What did OIRA do when the siatute took effect?

‘The “Congressional Revicw of Agency Rulemaking™ took cffect immediatcly on the day |
the statute was signed into law - on Friday, March 29, 1996. Most agency stafl knew listle about-
it. To help them prepare quickly, we had to move quickly. On Tucsday, April 2, 1996, I sent an
OMB memorandum (M-96-19) to the heads of all agencies outlining the provisions of the new
legislation and discussing the definition of “major.” Based on advicc my staff reccived from
Congressiona) swff, 1 included the addsess of the House Clerk and the Secreiary of the Scnate ay '
the place to which agencies should send their final rules.

Two weeks later, afier agencies had begun to send their final rules to these officials, |
reccived telephone calls asking that final rules go 10 the Speaker of the House and the President
of the Senate. and that they should be transmitted with a cover letter providing certain
information. On April 19, 1996, | sent another memo to the heads of Federal agencies, providing
these ncw addresses and suggested content for the cover letter.

Mcanwhile, as Chair of the Regulatory Working Group established under Executive
Order No. 12866, I stressed o agency Regulatory Policy Officers the imporntance of moving
quickly to implement this new law. During this time, OIRA staff were recciving a varicty of
questions fmﬁa agency saff about what they should do under the new statute. We then preparcd
a document cnuitled “Frequemly Asked Questions,” which was distributed to OIRA staff to
answer these questions and to share with agency s1a(T if they so desired. T have attached a copy
of cach of these memoranda at the end of this writien statcment.
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{n addition. because QIRA does not review the regulations issucd by the independent
regulatory agencics under Executive Order 12866, we had to design 1 process for us 1o determine
whether the final rule of an independent regulatory agency is “major” within the meaning of the

statute. Theretore. we invited regulatory contacts from the indep 1 y ag

(those not subject 10 Exccutive Order 12866 review) to a meeting on April 12. 1996, to discuss
my April 2 memorandum and how they could best coordinate with us on our determination of

“mujor.” Aficr this meeting, the indcpendent regulatory agencies began sending OIRA

summarics of their upcoming final regulations for us to decide whether or not thesc rules werc | -
“major.” Initially. therc was a flurry of staff discussions; this process for the “independents” has

now become routine.

For those agencies whose regulations are subject to review under Executive Order 12866,
J asked OIRA staff to ensurc that the agencies understood which rules were “major.” The term,
as defined in the statute, is similar, but not identical, to the category covered under section 3(fX1)
of Executive Order 12866 for “economically significant” rules. The statutory definition of
“major” was taken from a predecessor Order, Executive Order 12291 (signed February 17, 1981.
and revoked September 30, 1993). Accordingly, OIRA staff were told to usc the same
imerpretation th:at they had relied on when carrying out d;eir regulatory reviews under Executive
Order 12291,

3. Where are we now?

As of Tebruary 28, 1997, GAO informs us that it had received 58 major rules and 3.609
non-major fina rules -- an average of over 75 rules a week. , This indicates to me that the
agencics are complying with the statute and that the authorizing Committees are receiving a lot

of rules.

Nowwithstanding the large number of rulcs being transmitted to Congress, we have had

very little experience with the detailed provisions of the statute. Over the last year. Members
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have. to my knowledge, introduced very few lutions of disapproval; neither House has

passed any motion to disapprove a rule: nor has any such motion been enacted.

We do know that compliance with this law is not cost free. You are hearing from two
rulemaeking agencies today about the cost of carrying out their responsibilitics under this statute:
others have had similar experiences. ln addition. as you arc hearing this moming, it takes cffort
and resources for Congressional staff (o process the agéncy submissions, for the authorizing
Committees 1o review them, and for GAO to keep track of all the submissions and prepare < |
reports for major rules. The authorizing Committees may want to reconsider whether.the
benefits of receiving all final rules through thesc procedures are worth the cast to those who have
to submit. proccss, and report on them.

| understand that thore have been other suggestions for legisiative amendments. As we
gain experience with this law —~ testing our interpretation of it and coming to grips with the
unexpected or unintended cffects that may arise from it, | would welcome the opportunity to
discuss any proposed legislative changes with you. ’

| appreciate the opportunity to testify, and welcome any questions that you may have.

Hduny
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P i EXECUTIVE OFFICE OF THE PRESIDENT
S £ A OFFICE OF MANAGEMENT AND BUDGET
% y & WABHINGTON. B.C, 20803
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ADMINISTRATOR AR 28 (87

OFFiCE oF
INFORMATION AN
REGULATORY AFFaiRs

The Honorable George W. Gekas

Chairman, Subcommittee on Commercial
and Administrative Law

Committee on the Judiciary

U. S. House of Representatives

‘Washington, D.C. 20515-6216

Dear Mr. Chairman:

I appreciate the opportunity to have testified before you on March 6, 1997. Enclosed are
the answers to the questions that you sent me on March 18, 1997,

If you have any other questions concerning the Congressional Review Act, please let me

know.
Sincerely,
\.ﬁg«.coj(c&b\
Sally Katzen
Enclosure

cc: The Honorable Jerrold Nadler
Ranking Minority Member
House Judiciary Committee
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QUESTIONS FOR SALLY KATZEN

Question: In your testimony, you noted that the General Accounting Office’s interpretation of the
CRA sometimes provides agencies with a “perverse incentive” to suspend the notice and
comment period under the Administrative Procedure Act in order to ensure that a regulation may
be implemented in a titnely manner. Please elaborate on this observation.

Answer: This issue involves General Accounting Office’s (GAO) interpretation of Section
808(2) of the Congressional Review Act (CRA). Section 808(2) provides an exemption from the
60-day delay in the effective dgm for a major rule. Specifically, Section 808(2) states:

{A]ny rule which an agency for good cause finds (and incorporates the finding and a brief
statement of reasons therefor in the rule issued) that notice and public procedure thercon
anc impracticable, unnecessary, or contrary to the public interest, shall take effect at fiich
time as the Federal agency promulgating the rule determines.

GAQ staled {n its wrinien testimony, at page 5, that “the ‘good cause’ exemption is only available
for rules thai do not involve notice and public comment procedures (those procedures normally
followed in rulemaking)....”

At the hearing, I expressed concern about GAQ's interpretation because it is “counter-productive
to the intent of the Administrative Procedure Act [APA], which is to encourage notice and

nt.” As [ indicated, the APA reflects the view that public notice and an opportunity to
comment is beneficial, It also reflects the belief that ordinarily rules should not take effect for at
least 30 days after they are promulgated. There are, however, circumstances where an agency
might want a rule to take effect on or shortly after promulgation because, for example, it is
relieving a regulatory burden, conferring a benefit, or responding to an emergency,
Unfortunately, I believe the likely effect of GAO’s interpretation of Section 808(2) will be that in
those infrequent circumstances where use of notice and comment is discretionary, agencies might
be disinclined (or less inclined) to use notice and comment for major rules if it means that at the
end of the rulemaking process, they will be preciuded from having the rule take effect sooner
than 60 days - solely because they chose at an earlier stage to take the salutary step of involving
the public through notice and comment. It is for this reason that I believe GAO's interpretation
will create “perverse incentives.”

In fact, the language in the CRA does not have to be read in a way that would create such
perverse incentives. Rather, “notice” in the Act could refer to the “notice™ provided to Congress
by Section 801 in the CRA, and the “public procedure thereon™ to the “public procedure” for the
possible joint resolution of disapproval provided to Congress in Section 802, Indeed, inmy -
conversations with Congressional staff contemporancous with enactment of the CRA, we sought
to determine whether it was the intention of the Congress that there be this perverse effact.
Based on these discussions, ] understood Congressional intent to be that, even after a major
rulemaking had been subject to some APA public notice and comment, an agency would still be
able to find that there was “good cause™ to make the major rule effective within 60 days.
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Question: Please also inform the Subcommittee of the communications recéived by the
Executive Branch from the Congress a3 a result of the CRA.

Answer: [ am awate of very few communications received by the Executive Branch from the
Congress as a result of the CRA. I received a letter on December 3, 1996, from the Honorable
David M. Mcintosh, Chairman, Subcommittee on National Bconomic Growth, Natural
Resources, and Regulatory Affairs, posing certain questions related to his oversight of the CRA,
and I received your invitation to the March 6, 1997, hearing. There have also been several letters
to OMB commenting on various pending rulemakings that reise questions or make comments
about whether or not the final rule should be considered a “major” rule under the CRA. [ have
not maintained a separate file of such letters and it would be difficult at this point to attempt to
find them in our correspondence files.

T am also aware of correspondence sent by the House Committes on Education andthe
Workforce in early April 1997, to the Department of the Interior, the National Endowment for
the Arts, and possibly other agencies related to that Committee’s request for information related
to the CRA, [ should note, however, that I have not sought, nor do I routinely receive, copies of
requests from Members of Congress to other agencies related to the CRA.

1 should also note that OIRA and agency staff have had & number of discussions and other
communications over the past year with the GAO related to its responsibilities under the CRA.
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AND
COMMITTEE ON RESOURCES
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July 9, 1997

Good momning, Mr. Chairmen, and members of these Committees, Itisa pleasure
to be here today to discuss the applicability of the “Congressional Review of Agency
Rulemaking” (Congressional Review) statute! to the Final Draft of the Tongass Land

Management Plan.
Legislative and Congressional Background.

The Congressional Review statute had the strong support of the President. He
signed the law over a year ago. The Federal agencies began complying with this law
promptly and, based on what I hear, are doing an excellent job. As of July 3, 1997,
Federal agencies had submitted 4,912 final rules, including 79 designated as “major”
rules within the meaning of the Congressional Review statute, to both House of Congress
and to the General Accounting Office (GAO).

In general terms, under the Congressional Review statute, agencies are to send a

' § U.S.C. chapter 8, “Congressional Review of Agency Rulemaking,” passed in Title II,
Subtitle E, of P.L. 104-121, March 29, 1996.
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copy of each new final “rule™? (and certain analyses that they may undertake related to the
rule) to both Houses of Congress and to the GAO before the rule can take effect. When
an agency sends a final “rule” to Congress and GAO, the agency is to indicate whether
the rule is “major” or not.

The statute directs OMB’s Office of Information and Regulatory Affairs (OIRA)
to indicate whether a “rule” meets the statutory definition of “major” -- that is, whether
the rule is likely to result in an annual effect on the economy of over $100,000,000; a
major increase in costs or prices; or significant adverse effects on competition,
employment, investment, productivity, innovation, or on the ability of United States-
based enterprises to compete with foreign-besed enterprises.

In a June $, 1997, letter, the Chairmen of the Senate Committee on Appropriations,
the Senate Committee on Energy and Natural Resources, and the House Committee an
Resources wrote to me regarding the applicability of the Congressional Review statute to
the Tongass Land Management Plan. Specifically, they wished to apprise me “of [their]
view that this massive and long-awaited proposed policy revision [to the Tongass Land
Menagement Plan] must rightfully be considered both a ‘rule’ and a ‘major rule’ ” under
the Congressional Review statute. In your July 2, 1997, letter of invitation to this
hearing, you indicated that you would be fooking into the question of whether the
Tongass Land Mansgement Plan is both a “rule” and a “major rule” under this legislation.

1 5U.5.C. 804(3).
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.3-
Is the Tongass Land Management Plan a “Rule"?

The Congressional Review statute states that “[blefore a rule can take effect, the
Federal agency promulgating such rule shall submit” it to both Houses of Congress and
the GAO.! The plain implication of this provision is that it is the agency promulgating
the regulation that has the responsibility for determining whether a particular issuance is a
“rule” under the Congressional Review statute.

This allocation of responsibility to the promulgating agency makes sense as a
policy matter, given the different statutory authorities, practices, program needs, and
basic institutional culture of each agency. Moreoves, it is fully consistent with agency
administration of the Administrative Procedure Act (APA). Since the term “rule” was
used in the APA in 1946, each agency has determined, for its own issuances, what is and
what is not a “rule” subject to the APA’s informal rulemaking procedures. Indeed,
would note that the definition of “rule” in the Congressional Review statute explicitly
incorparates the definition of “rule” adopted in the APA, and then makes certain
exceptions to that definition. In so doing, it appears to us that the Congress intended to
incorporate agency (and any related court) interpretations of what is meant by a “rule”
under the APA into the definition of “rule” adopted in the Congressional Review statute.

Upon receipt of your letter of invitation, and in preparation for this testimony, 1
sought to ascertain whether the Forest Service has decided that the Tongass Land
Management Plan is or is not a “rule” as defined in the Congressional Review statute. [
was advised that the Forest Service does not consider this Land Management Plan a
*rule” within the meaning of the Congressional Review statute. Since that statute passed

3 5US.C. 801 (a)(1XA).
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.4.

on March 29, 1996, the Forest Service has issucd six revisions of Land Management
Plans, none of which was treated as a “rule” under the Congressional Review statute.
Nor, I understand, has the Forest Service ever treated its Land Management Plans as
“rufes” subject to the APA's informal rulemaking procedures under $ U.S.C. 553.

I would note that under Executive Order No. 12866,° and its predecessor Orders,
Nos. 12291¢ and 12044, 7 OIRA (or its predecessor) has boen given the responsibility to
review agency rulemakings. [ am advised that OIRA has never reviewed Forest Service
Land Management Plans under these Orders. During my tenure, OIRA has nat reviewed
any Forest Service Land Management Plans, nor do we disagree with the Forest Service’s
conclusion that these Plans do not constitute “rules.”.

Is the Tongass Land Management Plan a “Major Ruls"?
As noted above, the Congressional Review statute gives me the responsibility of

determining whether a “rule” is or is not “major.™ The definition of “major™ that { am to
use is taken from Executive Order No. 12291, the Executive Order preceding Executive

* In contrast, ] am advised that, after the Congreasional Review statute passed, the Forest
Service published three notice-and-comment final rules which were sent to both Houses of
Congress and the GAO under that statute.

* E.O. 12866, “Regulstory Planning and Review,” 58 Fud. Reg. 51735 (October 4, 1993),
Sec. 3(d) & (e), issued by President Clinton on September 30, 1993.

¢ £.0. 12291, “Federnl Regulation,” 46 Fed. Reg 12193 (February 19, 1981), Sec. 1(a),
issued by President Reagan on February 17, 1981.

7 B.0. 12044, “Improving Government Regulations,” 43 Fed. Reg. 12661 (March 24,
1978), Sec. 6(s), issued by President Carter on March 23, 1978.

¥ SU.S.C. 804(2).
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-5-

Order No. 12866, currently in effect. | have instructed OIRA staff to use the same
interpretation of “major” that they relied upon in carrying out their regulatory reviews
under Executive Order No. 12291. To the best of my recollection, I have consistently
deferred to OIRA staff in determining whether a “rule” is “major™ for purposes of the
Congressional Review statute.

Upon receipt of your letter of invitation, and in preparation for this testimony, [
asked OIRA staff whether, assuming arguendg that the Tongass Land Management Plan
was a “rule,” they would recommend that it be considered “major” under the
Congressional Review statute.

Your June 5, 1997, letter suggests that the Tongass Land Management Plan would
call for a drop from a harvest of about 320 million board feet annually, to a harvest of
about 220 million board feet a year. Assuming that the Tongass Land Management Plan
can be properly interpreted as causing a drop in timber harvest of 100 million board feet s
year, OIRA staff would interpret the Tongass Land Management Plan as being “major,” if
it were a rule.

1 appreciate the opportunity to testify, and welcome any questions that you may
have.

HUBHR
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Mr. TIERNEY. And since OIRA’s designee to testify here today
will not be allowed, I would also have to take this opportunity to
share my understanding of OIRA’s position on issues that will
probably be discussed. Obviously, OIRA would do a better job of ex-
plaining its own position; however, I will do my best to surmise its
views from staff discussions and available comments.

Apparently, OIRA’s position is that the statutory obligation of
that organization under the Congressional Review Act is limited to
determining whether a rule is, quote, a major rule. I understand
that OIRA believes that the agency, not OIRA, is best suited to in-
terpret when an agency action is, quote, a rule that is covered by
the Congressional Review Act.

The courts are charged with interpreting the definition of a rule.
The agency and not OIRA is familiar with the case law that is ap-
plicable to that particular agency’s actions. For similar reasons the
agency is also better equipped to interpret the good cause exemp-
tion to the Congressional Review Act.

OIRA is also of the view that it cooperated with the GAO when
the GAO tried to develop an agency checklist for submitting mate-
rials pursuant to the Congressional Review Act. OIRA worked
through various drafts of the checklist, which at one point grew to
be four pages long. Finally, OIRA wrote that the draft question-
naire would not be sufficiently useful to warrant the imposition of
this burden on the agencies. The draft questionnaire would require
the agencies to answer 38 questions for each rule, many of which
call for legal conclusions or additional documentation. According to
OIRA, the idea was dropped after that letter was received, and the
GAO did not bring up the issue again.

It sounds like the situation that we often complain being put on
small businesses of the regulations and the requirements.

Mr. Chairman, I think we could have avoided this cumbersome
process of me having to guess at OIRA’s position if we had accepted
Mr. Raines’ offer to have Mr. Don Arbuckle to testify here today,
as incomplete as that may have been, with some of your questions.
I hope in the future when the subject of the hearing is the adminis-
tration’s actions, that the administration’s designee is at least al-
lowed to testify. It might move the ball a little further along. I also
ask that you hold the hearing record open so that OIRA can re-
spond to statements made at the hearing today.

Mr. McCINTOSH. Let’s keep the hearing record open for 10 days
to give OIRA an opportunity to respond and any additional ques-
tions for the witnesses.

Mr. Tierney, it was my experience in working with two adminis-
trations prior to this administration, and actually watching the
Clinton administration, that it is highly unusual where there are
political appointees who are responsible for implementation of pol-
icy for them not to appear before Congress. And I did ask Mr.
Raines, I understood that he would be very busy at this point with
preparing testimony for the Budget Committees, if he would be
willing to send his deputy Mr. Lew, who is also politically ap-

ointed. And by the way, what I mean by that is somebody who
ﬁas been confirmed by the Senate into their position. And I think
it is, I guess, highly unusual for the administration to take the po-
sition that they are refusing to send somebody who would be con-
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firmed by the Senate to come before a congressional hearing and
give testimony, whereas they do want to send up career officials.

You have to ask yourself why won’t the people who are politically
accountable, because they are appointed by the Senate—and by the
way, not this Congress, but previous Congresses decided that the
head of OIRA made such important policy decisions that that posi-
tion should also be one that is confirmed by the Senate. Frankly,
it is somewhat unusual in the configuration of OMB and White
House staff. But earlier Congresses, and I agree, felt that it was
such a critical policymaking position in the administration that the
head of that office should be somebody that is accountable to the
Senate in receiving confirmation for their appointment.

So it is with that in mind that I asked Mr. Raines if he would
either testify himself or have Mr. Lew come so that we would have
somebody who could speak with authority on behalf of the adminis-
tration.

The other thing I want to share with you, because the legislation
on this happened in the previous Congress, is that there is a dis-
agreement about how important it is to review the regulatory agen-
cies and their process. Congress legislated and the President signed
as part of the bill in 1996, that we would change some of that proc-
ess to give Congress more authority in the congressional review
process.

I am disappointed, very disappointed, that OIRA feels that they
should continue with a very minimal approach to this and let the
agencies go and founder on their own on this. So it is to some ex-
terﬁ that policy difference that I want to explore in this hearing as
well.

Mr. TIERNEY. Just briefly, I don’t have a disagreement with you
that that is something we should explore. And in fact, that prompts
me feeling that we ought to have something from OIRA here. If it
is not working the way it was intended to work, then I think we
ought to explore that by having some give and take. You ri%lhtfully
stated that we can all understand why Mr. Raines is not here at
this particular time. My understanding is that the person he prof-
fered is probably much more knowledgeable than Mr. Lew would
be, and that, to me, would make more sense to have that individual
here to participate in this hearing back and forth.

Ms. Katzen did uaf¥pear before the committee and did offer her in-
formation and stuff, and there has been nobody appointed to re-
place her. My simple comment is not to debate the issue of who is
here and not here, it is just that even that witness that was prof-
fered would be more helpful to us than no witness from OIRA at
all. And I do want to explore that and look at whether or not we
should be changing the legislation if, in fact, it is not working, or
what we do to make sure that it works in the way that it was in-
tended, particularly given the confidence that the President has
placed in OIRA.

Mr. McInTosH. Thank you. I guess we should look forward to the
appointment of a head of OIRA. That would solve the problem. Or
we could combine the two and have the political appointee and Mr.
Arbuckle here in the future.

" Let’sdmove on to our first panel. If I could call Mr. Timothy Dean
orward.
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Mr. Dean, we had hoped you would not have had such a lonely
task today. We had invited, and it looked like she would be able
to attend, Ms. Carla Sanabria, formerly of Miami, FL, who could
not be with us today. Carla came to the United States to seek the
American dream. While legally in the United States, she met her
husband Angelo and gave birth to her son Luis, who is now 7 years
old. Last April, after going through years of immigration hearings
and paperwork, Carla was abruptly deported under a new Immi-
gration and Naturalization Service regulation that took effect be-
fore the end of the required 60-day period for major rules under the
Congressional Review Act.

As a result of the illegal enforcement of this rule, Carla has been
denied the due process guaranteed under the fifth amendment and
stripped of the custody of her child Luis. Carla now resides in Nica-
ragua and can no longer visit her husband, her son, or her mother,
Pastora, in Miami. The family was not able to make the trip today,
so they could not join you on the witness stand. Therefore you will
have a lonely task as being our sole witness of the public.

Mr. Dean is president of Environment First, a company that re-
cycled discarded asthma inhalers, and Mr. Dean’s recycling oper-
ation was a model of American ingenuity and entrepreneurship
until one day last year when EPA suddenly reversed its recycling
policy and called up Mr. Dean’s customers and informed them that
the inhalers would now be incinerated instead of recycled. Not only
did EPA not report this rule, they still haven’t bothered to put it
into writing.

So, Mr. Dean, if you would please rise, I will swear you in, it is
the policy of this subcommittee to swear in all witnesses.

[Witness sworn.]

Mr. MCINTOSH. Let the record show that the witness answered
in the affirmative.

Mr. Dean, would you share with us your—you don’t need to read
it completely as we will put the written form entirely into the
record, but share with us your testimony in your own words.

STATEMENT OF F. TIMOTHY DEAN, PRESIDENT,
ENVIRONMENT FIRST, INC., EDMOND, OK

Mr. DEAN. Thank you very much for the invitation to testify,
Congressman McIntosh. My name is Timothy Dean, and I am the
founder of a unique, small recycling company called Environment
First. I am here to testify about a misguided EPA rule that nearly
destroyed my business, a rule that I understand was not reported
to Congress under the Congressional Review Act.

My company recycles factory-reject asthma inhalers for manufac-
turers of asthma inhaler products. We recycle the entire inhaler de-
vice. The only part we don’t recycle is the active ingredient, the
asthma medication. Utilizing specialized machinery, we recover the
chlorofluorocarbon, or CFC, propellant and remove any impurities.
We then resell the purified CFCs for EPA-approved industrial uses.
We are proud of the fact that we have one of the few recycling op-
erations in the country which is economically viable. We have per-
fected the process and have built up an efficient operation to the
point where we are the most affordable alternative for manufactur-
ers of asthma inhalers.
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Our process is also the best environmental option for our cus-
tomers. We recover the CFCs in each inhaler for reuse without any
significant release into the atmosphere. Until recently, the EPA
has agreed with us that this was a win-win solution.

For years, the EPA has strongly supported CFC recycling. Under
the Clean Air Act, the Montreal Protocol, President Clinton’s Exec-
utive order and the EPA’s own regulations published in the Federal
Register, the EPA’s written, established policy was to encourage
and promote recycling of CFCs, on the understanding that recy-
cling or reuse of waste is always better for the environment than
landfilling or incineration. Until last year, the EPA has specifically
encouraged the recycling of inhalers with CFCs.

In light of that established policy, you can imagine my surprise
to hear what the EPA did in April of last year. An official of the
Stratospheric Protection Division of the EPA made a, quote, verbal
suggestion, end quote, to my customers, the inhaler manufacturers,
that they should immediately begin incinerating all discarded in-
halers instead of recycling them. The EPA didn’t bother to contact
or notify me, or my company, or the public in any way. No, they
simply whispered to our customers behind our backs to stop recy-
cling and start incinerating.

It was only when one of our largest customers stopped shipping
to us that we found out about this new ruling. We called the EPA’s
Stratospheric Division, and they confirmed what made no sense.
Although they called it merely a verbal guidance, the EPA said
that they would like inhaler manufacturers to incinerate reject in-
halers rather than destroy them through recycling, and they indi-
cated that by the summer of 1997, they would issue a “letter regu-
lation” to all companies manufacturing inhalers. To date there is
still nothing in writing.

Even though the EPA has published no law, no regulation, no
comment, no memo, no anything, regarding this change in policy,
most inhaler manufacturers acknowledged the power and control of
the EPA by suspending inhaler recycling and cooperating with the
EPA’s stealth policy, regardless of whether it was in their best eco-
nomic or environmental interest.

Because the EPA has the final say over the quantity of CFCs
which can be used by each manufacturer in a given year, and the
manufacturers don’t want to lose their share of available CFCs,
they do whatever the EPA tells them to do. Supposedly the EPA’s
rationale for switching from recycling to incineration was to cut
down on the release of CFC gases into the atmosphere. However,
there was no scientific review of this rationale and no request for
public comment. In fact, we understand that the EPA’s own sci-
entists and incineration experts refused to support this guidance.

Any competent chemist knows that incineration is a poor choice
for destroying CFCs, because CFCs are noncombustible, and they
cannot be thermally broken down inside commercial incinerators.
The result of attempting to incinerate CFCs in an incinerator is the
discharge of huge amounts of superheated, untreated CFCs rocket-
ing skyward to destroy the ozone layer. In fact, far more CFCs are
released into the atmosphere by incineration than by recycling.

The bottom line is this: The EPA verbally issued this guidance
without soliciting expert review, without allowing public comment,
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without putting anything into writing, and finally without report-
ing the rule to allow for congressional review. The EPA did not
even research or consult industry experts before arbitrarily whis-
pering this guidance to inhaler manufacturers.

As a result, my fledgling business was nearly destroyed, the envi-
ronment was compromised, and the public health was put at risk.

Mr. McINTOSH. Thank you, Mr. Dean.

[The prepared statement of Mr. Dean follows:]
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Testimony of: Mr. F. Timothy Dean
President and Founder
Environment First, Inc.

Thank you very much for the invitation to testify, Congressman McIntosh.

My name is F. Timothy Dean and I am the founder and President of a unique, small recycling
company called Environment First.

1 am here to testify about a misguided EPA rule that nearly destroyed my business — a rule that, I
understand, was not reported to Congress under the Congressional Review Act.

My company destroys factory-reject asthma inhalers for manufacturers of asthma inhaler
products. We recycle the entire inhaler device. The only part we don't recycle is the active
ingredient — the asthma medicine.

Using specialized machinery, we recover the chlorofluorocarbon CFC propellant and remove any
impurities. We then resell the purified CFC's for EPA-approved industrial uses.

We are proud of the fact that we have one of the few recycling operations in the country which is
economically viable. We have perfected the process and have built up an efficient operation to
the point where we are the most affordable alternative for manufacturers of asthma inhalers.

Our process is also the best environmental option for our customers — we recover the CFC's in
each inhaler for reuse, without any significant release into the atmosphere.

Until recently the EPA had agreed with us that this was a win/win solution.

For years, the EPA has strongly supported CFC recycling. Under the Clean Air Act, the
Montreal Protocol, President Clinton’s Executive Order, and the EPA’s own regulations
published in the Federal Register, the EPA's written, established policy was always to encourage
and promote recycling of CFCs, on the understanding that recycling or reuse of waste is always
better for the environment than landfilling or incineration.

Until last year, the EPA had specifically encouraged the recycling of inhalers with CFC's.

In light of that established policy, you can imagine my surprise to hear what the EPA did in April
of last year. An official of the Stratospheric Protection Division of the Atmospheric Programs
Branch of the EPA made a "verbal suggestion” to my customers (-- the inhaler manufacturers),
that they should immediately begin incinerating all discarded inhalers instead of recycling them.

The EPA did not bother to contact or notify me, or my company, or the public in any way. No —
they simply whispered to our customers behind our backs to stop recycling and start incinerating.
It was only when one of our largest customers stopped shipping to us that we found out about
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this new ruling. We called the EPA's Stratospheric division and they confirmed what made no
sense.

Although they called it merely a “verbal guidance”, the EPA said they would like inhaler
manufacturers to incinerate reject inhalers rather than destroy through recycling, and they
indicated that by summer 1997 they would issue a "letter regulation” to all companies
manufacturing inhalers.

To date, there is still nothing in writing.

Even though the EPA had published no law, no regulation, no comment, no memo, no
ANYTHING, regarding this change in policy, most inhaler manufacturers acknowledged the
power and control of the EPA by suspending inhaler recycling and cooperating with the
Stratospheric division's stealth policy regardless of whether it was in their best economic or
environmental interest.

The reason inhaler manufacturers listen to this type of “suggestion” or “verbal guidance” from the
EPA is simple. As you may know, CFC's have been banned by the EPA because of ozone
depletion. However, CFC production has been allowed to continue for defined essential uses.
Because CFC use in inhalers has been deemed such an essential use, the EPA has the final say
over the quantity of CFC's which can be used by each manufacturer in a given year.

And, since the manufacturers don't want to lose their share of available CFC's — they do
whatever EPA tells them to do.

Supposedly the EPA's rationale for switching from recycling to incineration was to cut down on
the release of CFC gases into the atmosphere. However, there was no scientific review of this
rationale, and no request for public comment. In fact, we understand that the EPA's own
scientists and incineration experts refused to support this guidance.

Any competent chemist knows that incineration is a poor choice for destroying CFC's, because
CFC's are non-combustible and they cannot be thermally broken down inside commercial
incinerators. The result of attempting to incinerate CFC's in an incinerator is the discharge of
huge amounts of super heated, untreated CFC's rocketing skyward to destroy the ozone layer. In
fact, far more CFCs are released into the atmosphere by incineration than recycling.

The bottom line is this: The EPA verbally issued this guidance without soliciting expert review,
without allowing public comment, without putting anything into writing, and, finally, without
reporting the rule to allow for Congressional review. The EPA did not even research or consult
industry experts before arbitrarily whispering this guidance to inhaler manufacturers.

As a result, my fledgling business was nearly destroyed, the environment was compromised, and
the public health put at risk.
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Mr. MCINTOSH. Let me ask you a couple of questions, and then
each of the panel members will have 5 minutes, and we will just
go back and forth until we finish.

I do appreciate you coming forward on this. Tell me, you men-
tioned it was a fledgling business. What was your business right
before this verbal guidance was issued to your customers?

Mr. DEAN. I have a business in southern Indiana at the Indiana
Army ammunition plant. I have leased space and told the Army
that I would have 10 employees by the end of 1997 and perhaps
20 employees by the end of 1998. When this guidance policy came
out, I had five employees. I currently have five employees, and I
am struggling with five employees. So I have not been able to make
any of the forecasts because my business was virtually ripped away
from me.

Mr. McCINTOSH. Do some of the inhaler manufacturers continue
to send you the inhalers for recycling?

Mr. DEAN. At this point, regrettably, none have sent them back
to me even though they know it is the best method. As far as I
know, they have never heard from the EPA beyond what was whis-
pered to ti‘;em. So the EPA has not retracted any statement or said
anything about this. My customers are still in limbo, and many of
them are still incinerating asthma inhalers, which is scientifically
a very, very poor choice.

Mr. MCINTOSH. Are they stockpiling them?

Mr. DEAN. No, they are all incinerated. Those that are not recy-
cled would have to be incinerated.

Mr. MCINTOSH. Let me make sure I understand the process.
When somebody is sold an inhaler for asthma, are they asked to
return the empty inhaler to the manufacturer?

Mr. DEAN. No. Actually in my business there are many line re-
jects. When asthma inhalers are filled, some are overfilled, some
are underfilled, some are labeled improperly, and some have dent-
ed cans. Those rejects off the lines of the manufacturers are what
would come to me for recycling. Also, about 20 percent of what I
would receive are returns from drugstores, et cetera, because they
were date-expired, or they were not effectively used.

Mr. McINTosH. Before the EPA issued its verbal guidance, what
was the volume of recycling that took place?

Mr. DEAN. We will process approximately 2 million inhalers in
1997, from various manufacturers in this country and abroad. And
I had forecast that we would probably achieve more like 5 million.
And I know that the market this year should be more in terms of
10 million inhalers that come from worldwide sources.

Mr. MCINTOSH. Are you the only recycler of these inhalers?

Mr. DEAN. No, there are a couple of other companies that do this
recycling, one of which I founded several years ago.

Mr. McINTOSH. Do you know through public means or otherwise,
I guess legitimate means, whether their business also suffered as
a result of this?

Mr. DEAN. I do not know that.

Mr. McINTOSH. You said you continue to process 2 million inhal-
ers. Where did the ones come from after the verbal guidance?

Mr. DEAN. Most of those came from other countries.

Mr. McINTOSH. So other countries are doing it.
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Approximately how much CFC is released, if 2 million inhalers
are incinerated?

Mr. DEAN. Well, first understand that an asthma inhaler con-
tains about 99 percent CFCs to serve as the propellant and the dis-
persing agent for the active ingredient. And it is understood that
most of that will be released to the atmosphere just in normal
usage. So from an asthma inhaler, I would say 2 million asthma
inhalers might produce 200,000 pounds. And probably the world-
wide market for reject asthma inhalers might generate as much as
500,000 pounds of mixed CFCs.

Mr. MCINTOSH. So that would be the recycled amount.

Did I follow you correctly that most of it is released during the
process of using the inhaler?

Mr. DEAN. Yes, it would be.

Mr. McCINTOSH. So 500,000 pounds worldwide. And how much of
that would you be able to recapture in your process?

Mr. DEAN. Well over 90 percent. We would be in the 95 to 97 per-
centile and getting better, because my technology improves vir-
tually every day.

Mr. McINTOSH. And would you have some documents or research
indicating the facts you mentioned about the CFCs not being com-
bustible and therefore being released into the atmosphere?

Mr. DEAN. Oh, yes.

1\;11'. McINTOSH. Could you please submit those to the subcommit-
tee?

Mr. DEAN. Yes, I will be glad to.

{The information referred to follows:]
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f' Halocarbons and Other Gases

Qvervi Ch!«_)roﬂuomc_xrbom
ydroc rbons {Hydrofluorocarbons o arbo
(HCFCs)
Bromefluorocarbons | Perfluorocarbons
(Halons)
Other
Chemicals ataTnb

Overview

‘otal U.S. Emissions of Hydrofluoracarhons,
Perfluorocarbons, and Sulfur Hexafluoride,
1990-1994
[Estimated 1994 Emissions
(Million Mectric Tons Carbon Equivalcnt)
Change Compared to 1993 35
(Million Metric Tons Carbon Equivalent) |~
(Change from 1993
(Percent)

Change Compared to 1990 5
(Million Metric Tons Carbon Equivalent) | ™
|Change from 1990

(Percent)

13.4

18.1

Emissions of halocarbons and other gases with bi global ing effects (hydrof) bons |11FCs),
pcrﬂuonx.urh(mx {PFCs], and sulfur hexalluoride) have nsen rapldly, lhough l'rom very low lwcls, in recent years. HFCs were
first widely used commercially in the 1990s, when they were du for iorocarbons (CFCs), whose
usc is being phased owt, pursuant to the Montreal Protocol, because they dnmagc the Farth’s ozone layer.

CFCs, hydrochlorofluorocarbons (HCFCs), and several other chlorineecm!aining gases, have ambiguous effects on global climate
chunge, since their capacity to absorb reflected infrared radiation is offset to some degree by their tendency 1o reuct with vzAne,
which is itself a g.menhouse gas. Hlence, ozone-depleting subsianm are not du'ecﬂv Tuded in the total emissions of gr

gases deseribed in this repon. Tmi: of ozone-depl are, h , deseribed in this chapler, since their
emissions are believed to have some effect on global climate.

JTable 3] summarizes the 1994 U.S, sales, emissions, and global warming potentials of the halocarbons and other gases described

in this chapter. U.S. production and sales of many of these chemicals are survewd by the L ional Trade C
Tﬂablmhmcnl« cinitting more than 23000 pounds Ity of many o d are required 1o report their
di ks, and reeveling of these sub. 1o the PA"s Taxics Relcase Tnventory (TRI) [§._] These data exclude
many grecnhouse pases and most mall-scale emissions, but they offer insight into mmufacnmng emissions. Finally, the
Allcrnative Fl curbons Fnvi piability Study (ATT'AS) reports on prodi sajes. und amissions of s range of
f d h gases and depleting sub for most of the world but does not disaggregate emissions by

]1&[9_12 summarizes emissions by gas from 1988 to 1995, Emissions of CFCs have declined rapidly in the 1990s, while
emissions of HCFCs have expanded. Fmissions of HFCs, sparked by the rapid growth in ase of HFC-134a in motor vehicles,
have grown rapidly in the past 2 years nnd will continue to do so through the 1990s. Estimated emissions of I'FCs have declined
in reeent years along with declining production in the United States. Emissions ol other gases. which are cither
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ozone-depleting sub cinogens. or both. have declined id v in recent vears.
Chlorofluorocarbons (CFCs)

CFCs are derivatives of hydrocarbons, which are composed of carbon and hydrogen atoms. In CFCs, the hydrogen atoms are
replaced with chlorine and luorine atoms, yiclding an arvay of nontoxic, nonflammable gases uscful in a wide variety of
applications. CFCs have no natural source, and their high molecular stability allows them to migrate to the stratosphere, where
they destroy ozone. Though molecule for molecule they ubsorb th Is of timex more infrared radiation than carbon dioxide,
their net warming affect is reduced because of their effect on ozone. Ozone (O,), beneficial in the stratosphere for its ability to
absorb harmful ultraviolet radiation, is also a potent greenhouse gas. Thus, while the direct effect of CFCs is a warming potential
far preater than that of carbon dioxide, their indirect effect on ozone reduces their net radiative forcing effects by half |57].

‘I'he Copenhagen Amendments of the Montreal Protocol suggest phasing out CFCs by 1996. The United States is implementing
these provisions through the Clean Air Act Amendments of 1990 and subscquent FPA regulations, which include allowable
production quotas and taxes on inventories and stocks. All production ceased in January 1996, with the exception of smatl
amounts uscd in metered dose inhalers for asthma paticnts, for which no substitutces arc available.

Trichlorofluoromethane (CFC-11)

CTFC-11 is principally used as a hlowing ugent for foams und puckaging materiuls and as u refrigerant in large commercial
chillers. Sales have been declining steadily since 1988, with production following roughly the same trend, except for a spike in
1992 {581, In 1994, production and sales declined by nem'l_\' 80 percent, to only 7,000 metric tons [§9]. This implies that CFC-11
has been phased out of the blowing agent market completely, and residual CFC-11 is probably used only for chillers. This will he
a shrinking source of emissions, as no new CFC-11 chxllcrs are being built, and existing chlllers are likely to be retrofiited to use
other coolants.

Dichlorofluoromethane (CFC-12)

CFC-12 is often known by its trade name, “freon-12.” Exceedingly versatile, its end uses include air conditioning (both

automotive and commercial); rcl'rq,cmll(m (refrigerators and (reerers of varying scales); and as a blowing agent for Rnnm

insulations. and packaging. The signing of the Montreal Protocol in 1987 caused trends in its production, sales, and emi [

fluctuate. Before 1987, the production, sae, und end use of CFC-12 were all nearly equivalent. Tn 1988 und 1989, production and

sales were well above the estimated amount of CFC-12 being incorporated in end uses, suggesting that end users were stockpiling

the compound in responsc 1o the L\pu.(cd u;\\amm of 1.8, pmduu.mn Production and salex dropped dramatically in 1990 and
1991. falling below esti of end and ions. In recent vears, the four figures have once again become

with end use gradually declini as u-cs are phased out (Figure 11) |60}

Figure 11. Production, Ssles, End Use, snd
Estimated E rrissions of CFCA2,
1980-1995
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AFTAS dina suggest that use of CFC-12 ax a blowing agent deercased by nearly 90 percent between 1988 and 1994 [61]. The
use of CFC-12 in refrigeration, however. declined more slowly until 1994. During 1994, automobile. refrigerator, and
o } chiller i s ially ceased using CFC-12 in their products completely

Tn the past year, with production of CFC-12 ending and prices rising sharply, their has been an epidemic of CFC smuggling.
particularly from Eastern Europe. A number of individuals have been arrested for smuggling CtC-12 into the United States,
particudarly in Florida |62]. U.S. Customs believes that CHFC-12 may now be the most commonly smuggled commodity after illicit
drugs.

Current emissions of CFC-12 Irom the now dwindling stock of existing cquipment arc probably on the order of 60,000 t 70.000
metric tons. | lowever. in the next few vears, emissions should decline rapidly. At present, emissions are being sustained by the
large stoek of CFC-using cquipment. such us refrigerators and automobile uir condiioners. However, the high prices und limited
availability of CFC-12 will increasingly encourage people to discard or retrofit rather than repair CFC-using equipment when it
Tails.

Freon 113 (CFC-113)

CFC-113, also known as “freon 113, is principally used as a solvent. In particular. it is a useful cleaner for electronic cireuit
boards, because it volatitizes castly and will not damage the cireuitry: Such an end usc, and others consistent with it us detsiled in
AFEAS, imply that emissions of CFC-113 are roughly equivalent to production.

Estimated emissions of CFC-113 have been declining rapidly since 1988. In 1994, emissions of CFC-113 reported in the TRI
were about 2,310 metric tons—down substantialiv from the | 1,000 metric tons in 1992 [63]. Recycling and treatment of
CFC-113 have also dectined in recent vears, indicating that CFC-113 is being phused out in fuvor of aliematives.

Dichlorotetrafluoroethane (CFC-114)

CFC-114 ix principally uscd as a solvent. According to AFEAS, roughly two-thirds of all CFC-114 sales go toward short-lifetime
cnd uscs. such as cleaning and drying agents, with the rest being used in closed-cclt foams and refrigeration applications, where
thcwmpmmdmnyremnmu'appedforupto 12 vears [64]. In addition, the U.S. Department of Energy uses CFC-114 in the
enrich reported in the TRY, which are a reasonable proxy for industrial emissions, were only 600
metric lons [6_5].

Monochloropentafluoroethane (CFC-115)

CFC-1135 is used primarily a3 a blending agent for some specialty refrigerants. Northern hemisphere sales in 1994 were only
7,000 metric tons [66]. U.S. emissions in the early 1990s were less than 300 metric tons annually, declining to 150 metric tons in
1994 [67].

Hydrochlorofluorocarbons (HCFCs)

1ICFCs are essentially CHCs that include one or more hvdrogen atoms. lhe presence of hydrogen makes the resulting compounds
lesy stable. vnd s u result they are more pliblc 1o photodec have much shorter atmospheric lifetimes than CFCs,
and consequently are less likelv to migrate to the srrntosphcre where they would destroy ozone. As a result, thev are populay
interim substitutes for CFCs. The Copenhagen Amendments placed HCFCs under control, with HCFC-22 stated for climination
by 2020 and all others by 2030. 11CFCs still have high GWPs, and these are compounded by the fact that thev have weaker
indireet cooling effects thun do CTFCs.

Chlorodifluoromethane (HCFC-22)

HCFC-22 i the most commanly used refrigerant for home air conditioning systems, T is the most widely availabie and least
expensive pofential substitute for CFCs in a varicty of applications. However. the available cvidence suggests that HCFC-22
gained most of its market share at the expense of CFCs in the late 1980s. Total U.8. sales of LICFC-22 declined from 108.000
metric lons in 1991 (0 97,000 melnie fons in 1994, Production hus historically exceeded sules by o substantiul margin.

Tistimated emissions of HCFC-22 hiave heen rising slowly. AFTAS data suggest that the increased usage of HCFC-22 for long-
and medium-lifetime uses has created & ““banked” inventory of the compound that is now being emitted.

1,1-Dichloro-1-fluoroethane (HCFC-141b)
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Chlorofluorocarbons (CFCs)

(10 be published in The Chap & Hall Encyclopedia of Envir | Science, edited by David E. Alexander and
Rhodes W. Fairbridge)

James W. Elkins

Nationat Occanic and A pheric Administration (NOAA). Climate Monitoring and Diagnostics Lab v (CMDL).
325 Broadway. Boulder. CO 80303 U.S.A.

E-mail: jelkins‘d cmdl.noaa.gov. Phone: (303) 497-6224. Fax: (303) 497-6290

Chlorofluorocarbons (CFCs) are nontoxic, nonflammable chemicals containing atoms of carbon, chlorine,
and fluorine. They are used in the manufacture of aerosol sprays, blowing agents for foams and packing
materials, as solvents, and as refrigerants. CFCs are classified as halocarbons, a class of compounds that
contain atoms of carbon and halogen atoms. Individual CFC molecules are labeled with a unique
numbering system. For example, the CFC number of 11 indicates the number of atoms of carbon,
hydrogen, fluorine, and chiorine (e.g. CCI;F as CFC-11). The best way to remember the system is the

"rule of 90" or add 90 to the CFC number where the first digit is the number of carbon atoms (C), the
second digit is the number of hydrogen atoms (H), and the third digit is number of the fluorine atoms (F).
The total number of chlorine atoms (Cl) are calculated by the expression: Cl =2(C+1)-H - F. In the
example CFC-11 has one carbon, no hydrogen, one fluorine, and therefore 3 chlorine atoms.

Refrigerators in the late 1800s and early 1900s used the toxic gases, ammonia (NH;), methyl chloride
(CH,C1), and sulfur dioxide (SO,), as refrigerants. After a series of fatal accidents in the 1920s when

methyl chloride feaked out of refrigerators, a search for a less toxic replacement begun as a collaborative
effort of three American corporations- Frigidaire, General Motors, and Du Pont. CFCs were first
synthesized in 1928 by Thomas Midgley, Jr. of General Motors, as safer chemicals for refrigerators used
in large commercial appilications'. Frigidaire was issued the first patent, number 1,886,339, for the
formula for CFCs on December 31, 1928. In 1930, General Motors and Du Pont formed the Kinetic
Chemical Company to produce Freon (a Du Pont tradename for CFCs) in large quantities. By 1935
Frigidaire and its competitors had sold 8 million new refrigerators in the United States using Freon-12
(CFC-12) made by the Kinetic Chemical Company and those companies that were licensed to
manufacture this compound. In 1932 the Carrier Engineering Corporation used Freon-11 (CFC-11) in the
worldis first self-contained home air-conditioning unit, called the "Atmospheric Cabinet".; Because of the
CFC safety record for nontoxicity, Freon became the preferred coolant in large air-conditioning systems.
Public health codes in many American cities were revised to designate Freon as the only coolant that
could be used in public buildings. After World War II, CFCs were used as propellants for bug sprays,
paints, hair conditioners, and other health care products. During the late 1950s and early 1960s the CFCs
made possible an inexpensive solution to the desire for air conditioning in many automobiles, homes, and
office buildings. Later, the growth in CFC use took off worldwide with peak, annual sales of about a
billion dollars (U.S.) and more than one million metric tons of CFCs.produced.

Whereas CFCs are safe to use in most applications and are inert in the lower atmosphere, they do
undergo significant reaction in the upper atmosphere or stratosphere. In 1974, two University of
California chemists, Professor F. Sherwood Rowland and Dr. Mario Molina, showed that the CFCs could
be a major source of inorganic chlorine in the stratosphere following their photolytic decomposition by
UV radiation. In addition, some of the released chlorine would become active in destroying ozone in the
stratosphere?. Ozone is a trace gas located primarily in the stratosphere (see ozone). Ozone absorbs
harmful ultraviolet radiation in the wavelengths between 280 and 320 nm of the UV-B band which can
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harmful ultraviolet radiation in the wavelengths between 280 and 320 nm of the UV-B band which can
cause biological damage in plants and animals. A loss of stratospheric ozone results in more harmful
UV-B radiation reaching the Earth's surface. Chlorine released from CFCs destroys ozone in catalytic
reactions where 100,000 molecules of ozone can be destroyed per chlorine atom.

A large springtime depletion of stratospheric ozone was getting worse each following year. This ozone
loss was described in 1985 by British researcher Joe Farman and his colleagues®. It was called ithe
Antarctic ozone holei by others. The ozone hole was different than ozone loss in the midlatitudes. The
loss was greater over Antarctic than the midlatitudes because of many factors: the unusually cold
temperatures of the region, the dynamic isolation of this iholef, and the synergistic reactions of chlorine
and bromine?. Ozone loss also is enhanced in polar regions as a result of reactions involving polar
stratospheric clouds (PSCs)® and in midlatitudes following volcanic eruptions. The need for controiling
the CFCs became urgent.

In 1987, 27 nations signed a global environmental treaty, the Montreal Protocol to Reduce Substances
that Deplete the Ozone Layer, that had a provision to reduce 1986 production levels of these
compounds by 50% before the year 2000. This international agreement included restrictions on
production of CFC-11, -12, -113, -114, -115, and the Halons (chemicals used as a fire extinguishing
agents). An amendment approved in London in 1990 was more forceful and called for the elimination of
production by the year 2000. The chiorinated solvents, methy! chloroform (CH,CCls), and carbon

tetrachloride (CCl,) were added to the London Amendment.

Large amounts of reactive stratospheric chlorine in the form of chlorine monoxide (C10) that could only
result from the destruction of ozone by the CFCs in the stratosphere were observed by instruments
onboard the NASA ER-2 aircraft and UARS (Upper Atmospheric Research Satellite) over some regions
in North America during the winter of 19927%. The environmental concern for CFCs follows from their
long atmospheric lifetime (55 years for CFC-11 and 140 years for CFC-12, CC1,F,)® which limits our

ability to reduce their abundance in the atmosphere and associated future ozone loss. This resulted in the
Copenhagen Amendment that further limited production and was approved later in 1992. The
manufacture of these chemicals ended for the most part on January 1, 1996. The only exceptions
approved were for production within developing countries and for some exempted applications in
medicine (i.e., asthma inhalators) and research. The Montreal Protocol included enforcement provisions
by applying economic and trade penalties should a signatory country trade or produce these banned
chemicals. A total of 148 signatory countries have now signed the Montreal Protocol. Atmospheric
measurements CFC-11 and CFC-12 reported in 1993 showed that their growth rates were decreasing as
result of both voluntary and mandated reductions in emissions®. Many CFCs and selected chiorinated
solvents have either leveled off (Figure 1) or decreased in concentration by 199410,

The demand for the CFCs was accomodated by recycling, and reuse of existing stocks of CFCs and by
the use of substitutes. Some applications, for example degreasing of metals and cleaning solvents for
circuit boards, that once used CFCs now use halocarbon-free fluids, water (sometimes as steam), and
diluted citric acids. Industry developed two classes of halocarbon substitutes- the
hydrochlorofluorocarbons (HCFCs) and the hydrofluorocarbons (HFCs). The HCFCs include hydrogen
atoms in addition to chlorine, fluorine, and carbon atoms. The advantage of using HCFCs is that the
hydrogen reacts with tropospheric hydroxyl (OH), resulting in a shorter atmospheric lifetime. HCFC-22
(CHCIF,) has an atmospheric lifetime of about 13 years'! and has been used in low-demand home

air-conditioning and some refrigeration applications since 1975. However, HCFCs still contain chlorine
which makes it possible for them to destroy ozone. The Copenhagen amendment calls for their
production to be eliminated by the year 2030. The HFCs are considered one of the best substitutes for
reducing stratospheric ozone loss because of their short lifetime and lack of chlorine. In the United
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reducing stratospheric ozone loss because of their short lifetime and lack of chlorine. In the United
States, HFC-134a is used in all new domestic automobile air conditioners. For example, HFC-134a is
growing rapidly in 1995 at a growth rate of about 100% per year with an atmospheric lifetime of about
12 years'?. (The "rule of 90" also applies for the chemical formula of HCFCs and HFCs.)

Use of the CFCs, some chlorinated solvents, and Halons should become obsolete in the next decade if the
Montreal Protocol is observed by all parties and substitutes are used. The science that became the basis
for the Montreal Protocol resulted in the 1995 Nobel Prize for Chemistry. The prize was awarded jointly
to Professors F. S. Rowland at University of California at Irvine, M. Molina at the Massachusetts
Institute of Technology, Cambridge, and Paul Crutzen at the Max-Planck-Institute for Chemistry in
Mainz, Germany, for their work in atmospheric chemistry, particularly concerning the formation and
decomposition of ozone (in particular, by the CFCs and oxides of nitrogen).
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Figure 1: The accumulation of chlorofluorocarbon-11 (CFC-11) in the atmosphere
levels off as a result of voluntary and mandated emission reductions. Monthly means
reported as dry mixing ratios in parts per trillion (ppt) for CFC-11 at ground level
for four NOAA/CMDL stations (Pt. Barrow, Alaska; Mauna lLoa, Hawaii; Cape Matatula,
American Samoa; and South Pole) and three cooperative stations (Alert, Northwest
Territories, Canada (Atmospheric Environment. Service); Niwot Ridge, Colorado
(University of Colorado}; Cape Grim Baseline Air Pollution Station, Tasmania,
Australia, (Commonwealth Scientific and Industrial Research Organization)®.

{Courtesy of NOAA/CMDL)
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When the EPA knows it
can't pass regulations, they
intimidate companies with
"whispered" policy.

Such a "guidance" has recently
been issued by the EPA's
Stratospheric Protection Division,
intent on quietly reversing the
EPA's stated and written policy
and undoing 10 years of recycling
technology advances.

The policy urges select companies
to revert to releasing harmful
chlorine and ozone depleting
compounds untreated to the
atmosphere, even though beneficial
recycling programs that eliminate
releases have been in place for
several years.

The guidance misinterprets a
section of the Montreal Protocol
(international ozone depletion
monitoring agreement) and
suggests that companies violate

September 9, 1997

federal law by venting
chlorofluorocarbons (CFC's)
through ineffective destruction
techniques in order to speed up the
use of existing supplies, which will
supposedly act to reduce the
potential for release by
aftermarkets.

The EPA has spent millions of our
tax dollars in the development,
implementation, and monitoring of
a national CFC recycling program,
even requiring CFC recycling
through the Clean Air Act.

@Yy REDUCE

‘ REUSE

' RECYCLE
a

INCINERATE
LANDFILL

Fig. 1. USEPA's Published Hierarchy

of Waste Management Altematives.

‘Why, then, the sudden and
suspicious reversal of policy?
Apparently, the EPA hopes this
whispered "guidance" can go
unnoticed until their agenda is
complete.

The laws of science, economics,
and even the environmental laws of
the United States of America, say
this is bad policy and must be
corrected before our air quality is
irreversibly damaged. This report
focuses on the facts of this issue.

Recycling is not only the
obvious choice, it is

obviously the ONLY choice.
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ENVIRONMENT FIRST, INC.

Edmond Office: 930-A Robtrice Circle, Edmond, OK 73034 Phone: (405) 340-5897  Fax: (40S5) 340-5898
Service Center: 6200 E. Highway 62, #1502, Jeffersonville, IN 47130 Phone / Fax: (812) 284-4087

| INTRODUCTION l

For people with asthma and other respiratory difficulties, Metered Dose Inhalers (asthma inhalers)
deliver lifesaving medication. Asthma inhalers are small pressurized aerosol canisters, contain
propellants that spray needed medication directly to a patients lungs. The only approved, safe,
and widely used propellant for asthma inhalers is a mixture of chlorofluorocarbons (CFC's).

Manufacturers of inhalers are required by the US Food and Drug Administration (USFDA) to
destroy "beyond recognition" products that are unfit for human consumption. However, because
CFC's are chlorinated compounds, and chlorine seems to have stratospheric ozone depleting
qualities, questions have been raised as to the best way to treat asthma inhalers that are no longer
fit for use.

Recently my company, Environment First, Inc., pioneered a process to completely recycle asthma
inhalers which are manufacturing rejects or distribution returns and are unfit for sale. Qur process
includes the complete recapture and reclamation of the canister contents.

Our process accomplishes this by destroying the canister through a method that allows us to
totally recycle 1) the propellant in the pressurized canister {mixed chlorofluorocarbons), 2) the
emptied aluminum canister, 3) the plastic applicator, 4) the chipboard carton and paper product
description insert, and 5) the corrugated box in which the inhalers are shipped to us. Only the
active ingredients of the medication are incinerated . . . less than 1/2% by weight of the inhaler.

Metered Dose Inhaler Recycling
Recyclable Components

Non-Recyclable (0.5%)

Paper Products (25.0%)
Mixed Propellants (39.5%)
Plastics (15.0%)
Aluminum (20.0%)
Figure 1. P ge of Recyclable Comp in Metered Dose Asthma Inhalers.

The benefits of chlorofluorocarbon (CFC) recycling are clear. The United States Environmental
Protection Agency (EPA) states that recycling reduces emissions and protect our ozone. Both the
US Environmental Protection Agency's (EPA's) Clean Air Act and the Montreal Protocol's
guidelines (to be described later in this letter) are clearly written in a manner that "encourages and
promotes recycling activities".
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In the spirit of recycling mandates by the EPA, our recycling program was developed and

approved several years ago to upgrade the method of disposal for inhaler facturers. Over

the past few years, we have performed this valuable service for many manufacturers, proving the

economic and environmental benefits of our program. Prior to our recycling program,

manufacturers shipped truck loads of inhalers to hazardous waste incinerators for destruction, a
_ process that releases harmful chlorine and fluorine compounds to the atmosphere.

Both the USEPA's Clean Air Act and the international stratospheric ozone
p ion ag known as the P | ge CFC recycling

| HISTORICAL CFC USE IN ASTHMA INHALERS

Because of a demonstrated safety record for non-toxicity and non-flammability, CFC's became the
preferred coolant in air conditioning systems. As the USFDA found, CFC's are the best
dispersing agents/propellants for inhalers because they are not corrosive nor irritating in the lungs.

When an inhaler is actuated, pressurized CFC's are released with a very small metered dose of
medication into a person's lungs. Each dose contains over 99% CFC propellant mixture and less
than 1% active medication by weight.

Once in the lungs the CFC's evaporate and are discharged from the patients lungs to the
atmosphere leaving a fine residue of medication deposited on lung linings for immediate
absorption into the blood stream. The need for CFC's as medical device propellants has always
been very small. In fact, the EPA calls it "insignificant”. More than one million tons of CFC's are
needed annually for industrial uses, and the consumption by inhaler manufacturers represents a
very minute portion of this annual production, around 260 tons per year.

About 10 years ago it was discovered that while inert in the lower atmosphere, CFC's undergo a
significant reaction in the upper atmosphere. In the upper atmosphere, through UV radiation
decomposition, chlorine destroys stratospheric ozone. A loss of ozone results in more harmful
UV-B radiation reaching the earth's surface. This deleterious chemical reaction was subsequently
confirmed by detecting holes in stratospheric ozone at the earth's poles.

Through an international agreement in 1988, which came to be known as the Montreal Protocol,
CFC production was limited. The goal of the Montreal Protocol is to reduce and, through a
series of structured phase out programs, ultimately eliminate the industrial use of CFC's.

By 1996, production of CFC's ended for all but essential use applications and research. If the
Protocol is observed by all parties and adequate substitutes are found and used, CFC's should
become obsolete during the next decade. However, the USEPA, along with the Montreal
Protocol, recognizes the industrial need for a continued supply, and recently petitioned CFC
manufacturers to continue production to create a stockpile for future use.

The USEPA is the designated agency in the United States to manage the mutually agreed action
plan contained in the Montreal Protocol. As such, the USEPA requires all manufacturers of
metered dose inhalers to present, each year, their requested annual quantity of "essential use”
CFC's. In turn, the USEPA is responsible for insuring there is an adequate supply of CFC's for
this use, as well as supervising the transition to non-ozone depleting substitutes.

2



38

Historical CFC Use in Asthma inhalers
Tons per Year - Inhalers vs Industry
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I PROBLEM OVERVIEW AND IMPACT B

Because CFC use in inhalers has been deemed an essential use, CFC production for this purpose is
allowed to continue. Each year inhaler manufacturers formally submit a request to the USEPA
for an annual allocation of CFC's to produce inhalers. The USEPA has the final say about the
quantity of CFC's that can be used by the entire industry; and, thcy oversee the quantity of CFC's
which can be used by a particular manufacturer.

Since their guidance comes from the Montreal Protocol, whose goal is to reduce the use of CFC's
in non-essential uses, the USEPA's ability to allocate resources is, according to their thinking,
unquestioned and their voice can be dictatorial.

Earlier this year the Stratospheric Protection Division of Atmospheric Programs (SPDAP) branch
of the USEPA "suggested" to inhaler manufacturers that it would be better to revert to the old
method of destroying inhalers by incineration than to recycle. This goes directly against the
USEPA's own guidelines as well as the Montreal Protocol itself.

When one of our largest stopped shipping to us last month because of this suggestion,
we called the USEPA's SPDAP and they confirmed what makes no sense. Although merely a
"verbal guidance”, the SPDAP said they would like inhaler manufacturers to incinerate reject
inhalers to eliminate the CFC propellant once it has been used to pressurize inhalers.

¢

‘When the SPDAP "suggest” or provides "verbal guidance” to manufacturers that the incineration
of asthma inhalers should be preferred over recycling, companies get the implici ge. Itis
much like the action of the Federal Reserve Bank when they jawbone the commercla.l banks to not
raise interest rates . . . the bank that raises it's rate will be severely "punished" in other ways for

not being coopemtive.

Since the USEPA has published no law or regulation regarding the incineration of inhalers, but
merely suggested one disposal option over another, and b inhaler facturers
acknowledge the power and control of the USEPA, the future of recycling and the future of my
company is in jeopardy.

The arbitrary, and we feel ill advised, decision of an individual or small group of individuals within
the USEPA will abruptly end entrepreneurial efforts to create innovative and worthwhile recycling
techniques for inhalers and the inhaler manufacturing process. Apparently, the SPDAP feels their
unilateral decision is not subject to public or scientific proof; as all published State and Federal
regulations require.

However, the USEPA is not an authority unto itself, and when such critical issues are discussed
and vital decisions are being made, the USEPA must consult with the US Congress, industry and
the American public. As we have discovered through our own research, the decision made by
SPDAP has not been researched nor discussed with anyone outside their own division.

The USEPA's policy of intimidating industry by unwritten and unproved
"guidance" is a ploy to skirt the public review, discussion,
and comment process mandated by the US Congress.

4
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| REVIEW OF REGULATIONS

The USEPA mandated recycling programs to create aftermarkets which, in turn, will create the
small continued supply needed for effective transition. Now, the USEPA is attempting to also
regulate the marketplace and.are clearly exceeding their boundaries under Federal law.

The USEPA is required to assist manufacturers in the transition away from CFC's,
not govern the ic supply and o of the

The clear intent of the applicable regulations is to promote recycling. The Clean Air Act itself
states that: "The regulations under this subsection shall include requirements that . . . maximize
the recapture and recycling of such substances (CFC's)." [Clean Air Act; 42 CFR 7671g
(@)3XB)].

Likewise, the Montreal Protocol states that: "The parties shall cooperate . . . in promoting (the)
research, development, and exchange of information on (the) Best Technologies for improving the
containment, recovery, recycling, or destruction of controlled and transitional substances.”
[UNEP Montreal Protocol on Substances that Deplete the Ozone Layer; June, 1990; Article 9
(1)@

Until now, the EPA has encouraged the recycling of inhalers due to the obvious benefits and the
"insignificant” amounts involved. There has been no regulation of the process, except for
registration requi for CFC recl ion facilities.

The EPA and the Montreal Protocol both recognize the need for continued CFC production for
inhalers. It also recognizes that 95% - 100% of the CFC's allocated for use in inhalers will be
vented to the atmosphere through normal therapeutic use. It accepts this b of the relatively
small amount released through inhaler use in relation to the entire industrial marketplace. Even
the EPA has stated that this amount is "insignificant”. Product rejects and distribution returns
(date expired product) normally make up only about 3% of total asthma inhaler production.

Total CFC Essential Use Allowance
Disposition of CFC Allocated for Essential Uses

Reclaimed by Environment First, inc. (3.0%

Amount Vented By Therapeutic Use (97.0%)

Figure 3. Amount of CFC's Reclaimed by Environment First, Inc. vs. Amount Allocated for Essential Uses.

Why does the recapture and recycling of less than 3% of the yearly inhaler
ial Use All ion create a p , when the ing 97% is all d
to be vented to the h gh normal use?
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In attempting to understand the SPDAP's decision to recommend incineration of inhalers over
recycling, we carefully reviewed the latest update of the Montreal Protocol (UNEP, Decision 8)
to find answers. Instead of supporting their stance, we found some serious flaws in SPDAP's
interpretation and judgment of Decision 8.

Decision 8 contains, among other things, suggestions regarding reject asthma inhalers. It states
the purpose is to "encourage companies to dispose of inhalers containing CFC'sin a that
minimizes CFC emissions.” It does not say destroy by incineration, nor does is say to destroy
the CFC's, but merely asks manufacturers to be responsible in selecting a disposition for the
inhaler devices. As incineration leads to increased emissions, recycling is the only option.

Further in the Protocol it states that care must be taken to ' . . . ensure coordination between
national environmental and health authorities on the environmental, health, and safety implications
of any proposed decisions on essential use allowance and inhaler transition policies before such
decisions are taken." The SPDAP's suggestion to inhaler manufacturers to incinerate inhalers is in
violation of this directive . . . no one was notified or asked before this suggestion was delivered.

L BENEFITS OF INHALER RECYCLING

To illustrate the "insignificant” amount of material in question, the amount of reclaimed CFC's
available commercially through our program accounts for less than 1% of the annual needs of the
aftermarket industry. The propellant we recover is refined and reused in completely enclosed and
leakproof refrigeration systems, where CFC recycling is also encouraged.

Commercial Impact of CFC's Reclaimed from Inhalers
Comparison of Sources for Annual Marketplace Needs

CFC's Reclaimed from Inhalers (1.0%

indystry Needs

CFC's Reclaimed from Industry (99.0%)
Figure 4. Contribution of CFC's from Inhalers to Overall Industry Use.

And, because refrigeration units are thoroughly tested as leak proof systems (a requirement of the
USEPA) it is safe to say that only about 1% of the material generated from our recycling program
would accidentally show up in the atmosphere. Compare a potential 0.01% (i.e., 1% of the 1%)
release from our recycling program versus the potential release from incineration and the answer
is obvious. i

As illustrated in the following chart, we have compared the pounds of CFC's released to the
atmosphere from attempting to burn inhalers (which, again, do not burn), versus the potential
releases from our recycling operation. Recycling reduces emissions of chlorinated compounds,
untreated fluorine, and CFC's by 90%.
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Patential for CFC Release per Year
Recycling vs. Incineration

500,000 468,000

P 400,000
0

u 300,000
n

d 200,000
S 100,000

5,200
CFC's Rell During Recycling CFC's Rel During |

Lbs. of CFC's Released per Year

Figure 5. Potential Pounds of CFC's Released per Year from Incineration vs. Recycling.

The greatest waste disposal economic impact to inhaler manufacturers is the high cost of
incineration. B of our i to the environment, our recycling service is provided at
no charge to the largest and best known manufacturers. So, compare an incineration price of

around $0.60 per pound to a FREE service. Economically, recycling is better.

As illustrated in the following chart, recycling saves money. And, as we advance with other
recycling technologies for fugitive emissions, recycling programs can actually provide an
economic return to inhaler manufacturers.

Economic Cost of Inhaler Disposal
Cost of Recycling vs. Incineration .
$2,500,000.00
$2,000,000.00
$1,500,000.00
$1,000,000.00
$500,000.00
$0.00 $0.00
Annual Cost of Recycling CFC's  Annual Cast of Incineration of CFC's
Annual Cost in Dollars

Figure 6. Real Costs of Inhaler Recycling vs. Inhaler I

At the heart of the SPDAP's suggestion is the mistaken opinion that incineration is superior to
recycling. If the SPDAP had taken time to analyze their decision, if they had searched scientific
literature, if they has read their own organization’s pubhshed guidelines, they would have
discovered that this is completely false. i
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Even in the USEPA's published (not suggested)
hierarchy of waste management options,
recycling options are at the top -- 1) Reduce, 2)
Reuse, 3) Recycle, 4) Incinerate, and 5)
Landfili. Recycling should be supported, not
discouraged by the USEPA as the Best
Available Technology for inhaler disposal and
also as the most environmentally sound method
of reducing CFC emissions when destroying
reject inhalers.

Figure 7. US Environmental Protection Agency's
Published Hierarchy of Waste Disposal Alternatives.

Environment First, Inc. Program for Recycling M d Dose Inhal: p the Best
Ionad Avai Technology for the Disposal of Asth |

| TRANSITION T0 OZONE FRIENDLY HFC's 1

It would appear at this time that hydrofluorocarbons (HFC's) will be the CFC replacement of
choice for pressurizing inhalers. HFC's are now used in automobile air conditioners and the pace
of growth continues to increase each year. We are encouraged that the SPDAP has no objection
to recycling inhalers containing HFC.

Our custom made inhaler evacuation machinery is designed to recover HFC's just as well as
CFC's. We expect to offer the same environmentally friendly recycling service to our customers
using HFC's in the near future when HFC inhalers become the standard. However, if the
SPDAP's unwritten "mandate" prevails regarding CFC incineration we will not be able to offer
HFC recycling.

There are a few inhalers containing HFC's on the market at this time, but reject quantities are
limited. There will not be a sufficient economic volume of HFC inhalers to recycle for at least
several years. Therefore, our large investment in developing unique inhaler evacuation equipment
will represent a total loss to my company, and more serious, the environment. And, with no
recycling alternative, incineration of HFC's is even more detrimental to the environment because
after the HFC bond is thermally broken, fluorine is present at twice the volume of CFC's.

By continuing to ge the recycling of CFC ini hma i , it will be possible
to continue developing technology for recycling HFC i inhall

| EFFECTS OF INCINERATION |

Incineration is a very expensive method of destruction for inhalers because CFC's are non-
flammable, and because pressurized containers explode at high temperatures. Because of this,
a warning is printed on each inhaler canister label and stated in the product insert contained in the
consumer package: "Do not store near heat or open flame. Exposure to temperatures above
120 degree F may cause bursting. Never throw container into fire or incinerator.”

8
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Unlike aerosol cans pressurized with butane or propane, inhalers produce no fuel value during
combustion in an incinerator as the chlorine and fluorine are merely broken down into acid gases,
not combusted. This requires the incinerator to use more natural gas to heat the burn chamber.
This excessive fuel usage results in even more carbon monoxide and carbon dioxide emissions to
the atmosphere along with the fluorine and some chlorine emissions.

Ironically, because the CFC bond is extremely strong, experts have observed that it is unlikely that
more than 90% of the CFC's can be thermally destroyed. Certainly the incinerator can never
achieve the required 99.99% fluorine destruction efficiency (sometimes called the “four 9's
efficiency” standard) when attempting to burn inhalers under normal operating conditions. Asa
result, super-heated CFC's enter the atmosphere untreated through the incinerator stack along
with toxic acid gases and rise upward into the stratosphere. In fact, the EPA acknowledges that
CFC's are difficult to destroy and, when thermally processed, are released.

More troubling to the incinerator operator is that chlorofluorocarbons break down into chlorine
and fluorine acid gases during thermal treatment, which causes considerable damage to the
incinerator's burn chamber refractory brick and fiberglass duct work. Most damaging to the
environment, these powerful acid gases are released directly to the atmosphere along with carbon
monoxide and carbon dioxide. Fluorine is virtually untreatable as gas scrubbers are ineffective on
fluorine compounds.

Finally, incinerator operators that choose to burn inhalers are rendered out of compliance with
USEPA air permit requirements which restrict the fugitive emission levels of fluorine . . . the
most reactive el t | to man, poi and highly corrosive.

Incinerators have stringent chlorine and (especially) fluorine emission restrictions. Because reject
inhalers are delivered for destruction in truck load quantities, typically 30,000 to 35,000 pounds
of inhalers per truck, the only way an incinerator can thermatly destroy inhalers and be in
compiiance with air quality requirements is to carefully dilute the inhalers with large quantities of
combustible "clean" waste to mask the fluorine emissions.

With this dilution, the resultant fluorine emissions are a smaller percentage of the total gas
discharged. Although the same amount of fluorine gas is discharged to the atmosphere whether
diluted or not, the reportable percentage released is dispersed over time, which can bring the
percentage of fluorine to within the operating permit of the incinerator.

This practice is called intentional waste mixture dilution. This waste dilution practice is
specifically forbidden by Federal Law and USEPA regulations for both waste generators and
incinerators. Is the SPDAP encouraging and expecting incinerators to employ this devious tactic
and break the law just to accomplish its objective?

The UsEPA is askmg companles to violate federat law by engaging in unsafe, ineffective, and
p These p ices are illegal and result in increasing emissions.

Even worse, the SPDAP, following the Technical and Economic Assessment Panel of the United
Nations Environment Program, has indicated to inhaler manufacturers that waste-to-energy
"recycling® through incineration is acceptable. Waste-to-energy plants are designed to burn large
quantities of curb-side municipal waste from cities and townships. These large furnaces are
designed to bumn garbage to produce heat to generate steam for power usage in the community
(steam and electric).

9
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Since asthma inhalers have NO fuel energy value, and because they explode in the furnace and
release toxic acid gases and carbon dioxide, this is the worst possible example of *waste-to-
energy”. This waste to energy "suggestion” for the destruction of asthma inhalers is defined by
the USEPA as "sham" recycling which, again, is specifically forbidden by Federal Law and the
USEPA. However, here again the SPDAP, through lack of knowledge or understanding, is
condoning . . . even recommending . . . the violation of federal law, and this must be stopped.

We have tried to discuss these issues with SPDAP. To demonstrate the obstinate attitude of the
SPDAP, a memo reviewing a discussion with SPDAP regarding incineration of inhalers quotes the
SPDARP as saying "The Protocol is clear on the obligation to "minimize emissions", and in this
regard incineration is obviously superior to recycling.” Scientific fact proves just the opposite.
The only way to be convinced that incineration is obviously superior to recycling is if your mind is
already made up, you discard all previous USEPA encouragement and approval for industry to
find recycling alternatives, and you close your eyes and ears to scientific fact.

In reality, our recycling process virtually eliminates CFC emissions while incinerators release
unburned CFC's and component compounds as extremely toxic gases. When confronted with
these facts and the inherent problems with inhaler incineration during a phone conversation,
SPDAP responded, "I don't know anything about incineration. That's not our area." This
specifically shows the lack of thought and concern given this issue by the SPDAP.

The SPDAP is misleading industry and the public by systematically discarding
scientific fact, previous knowledge, and current federal law to ish their

| TECHNICAL ADVANCES - THE FUTURE OF RECYCLING |

In addition to asthma inhaler recycling, we have developed several other recycling programs to
protect the environment and ozone layer from harmful emissions.

In conjunction with two other companies we have developed a program to recapture CFC's from
inhaler filling stations at manufacturing plants. Inhalers are produced by pouring liquid CFC-11
(approximately 20% of the canister volume) with active ingredients into open top canisters. From
this station the partially filled canister moves on to the pressurized gas filling head where the
remaining portion of the canister, about 2/3's of the canister, is pressurized with gaseous CFC-12.
The canister is sealed by ctimping an air-tight lid with actuator to complete the canister filling.

Although manufacturing systems are sealed and tightly fitted to reduce leaks, a small amount of
liquid CFC evaporates and pressurized gaseous CFC's escape into the atmosphere on each fill. Tt
has been estimated that our system will capture approximately 90% of all emissions at the source,
eliminating the release of many tons of CFC's, or HFC's, per year.

A specialized piece of equipment, which was developed with funding from a government grant,
can be employed to vacuum off most of these releases and through a patented process separate
the CFC's from ambient air. Once captured and separated from the air, the CFC's are stored in a
compressed cylinder. When full these cylinders are sent off-site for purification and reconstitution
as specification grade CFC-11, 12, and 114.
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Although most inhaler manufacturers do not have precise data, the present loss of CFC's from
filling inhalers is as great as the vo! of CFC's ined in reject inhalers, if not greater.
We have proposed to a few inhaler manufacturers to be an on-site contractor to install and
operate this specialized equipment. The incentive for this service is identical to reclaiming CFC's
from inhalers, and HFC's when the conversion is complete. We have a vested interest in
collecting as much material as possible to provide a cost-effective service to our customers.

Also, facturers clean out pre ing waste vats and lines periodically each day with alcohol.
The cleaning process results in a CFC/alcohol waste mixture which can and should be reclaimed.
Presently, drums of this mixture are stored and shipped off-site for incineration. We have offered
to pay for the material in these drums but have been told recently that the USEPA discourages the
recycling of this material. We have demonstrated earlier in this letter that incineration of CFC's
causes serious problems. Again, recycling is best, economically and environmentally.

Our CFC y, recycling, and iming prog acts to reduce emissions and protect the
environment. It must be all d to ( for the best i of il and our air quality.
For this reason the USEPA should il to [+l pport, and p ycling for
what it really is . . . the Best Developed ilable T gy.

The incentive for innovation in CFC and HFC recovery has come from economically and
environmentally sound recycling techniques. If recycling is reduced or eliminated, the economic
backbone of capital formation and entrepreneurial spirit will be destroyed, along with any
incentive to find improved environmentally friendly recycling applications for industry.

This not only applies to CFC's but to all recycling in general. There is already a strong recycling
commitment by industry, the public, and by both local and federal government. If the EPA is
allowed to eliminate recycling programs on a whim, this will results in a total loss of the enormous
economic investment that has already been made by the country's citizens. The EPA cannot be
allowed to operate above the law. Recycling must continue to be supported, encouraged, and
even required.

L11] ke *

Recycling is not only the obvious choice, it is obviously the
ONLY choice.

" Sk RRRRRR
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Mr. MCINTOSH. I must say I am outraged that the EPA would
go about issuing public guidance to your customers that is not pub-
licly available. The whole purpose of having that whole system of
regulatory procedures that we have with public notice and com-
ment is that all citizens have a chance to know what the regula-
tions are, and that all citizens have a chance to comment on them
as they are being developed, and that the agency is legally required
to address those comments.

And what we have done in the Congressional Review Act is to
say that, even in cases where the law doesn't require that you go
through that formalized rulemaking process, we want to know
about the rules here in Congress so that elected officials can have
a chance to review them after the agency puts this type of policy
guidance into effect. So it is a classic example where the citizens’
rights, and in this case the interests of the environment, are
misserved when the agency chooses to ignore the law and feel that
it for some reason is above the law.

Let me say, I will pursue this further with EPA in terms of try-
ing to find out their justification for it.

Mr. Tierney, do you have any questions for this witness?

Mr. TIERNEY. I do, thank you, Mr. Chairman. And I have to say
that I feel as you do just now, that there is a need for a justifica-
tion by the EPA of what they have done. I would have preferred
hopefully that they could have joined us here this morning maybe
to give some feedback to that. And because we thought there had
to be some response from them, my staff spoke with the EPA to
get some background.

Mr. Dean, I want to thank you for coming here today and shar-
ing your story. I do not necessarily agree at all with the way that
the EPA handled the situation that you describe, and I want to
make that perfectly clear. However, I do think that it is important
to note what they say their explanation was for the record.

According to the EPA, they say that the verbal suggestion not to
recycle was made to your suppliers, but it was not a rule. They say
the suggestion was based on verbal guidance provided by the State
Department, and the United States had an international obligation
under the Montreal Protocol, and that is what prompted it. The
Protocol allows the usage of CFCs to produce asthma inhalers be-
cause it is an essential use. However, when the recycling of the in-
haler occurs, it is no longer used for this essential use. It is devoted
to industrial use, and that, they thought, would be a violation of
the Montreal Protocol. That apparently was why they were making
these suggestions. Furthermore, the Clean Air Act provides that it
should not be interpreted to abrogate the responsibilities of the
United States to implement the Montreal Protocol.

So, Mr. Chairman, just for that explanation, I would like to at
least insert into the record a memorandum from the State Depart-
ment to the Environmental Protection Agency confirming that
view, apparently this memorandum coming later, the verbal indica-
tions being given much earlier in the year than the October 21 date
on that memo.

Mr. McINTOSH. Seeing no objection, we will include that in the
record.

[The information referred to follows:]



United States Departmont of State

Washington, D.C. 20520

October 21, 1997

TO: EPA - Paul Horwitz
PROM: State/L/OES - Susan Biniag

RE; Montreal Protocol: Epsential Uses

I am writing in response to your fax of October 8,
in which you provided information about the operation of a u.s,
recycler, and asked for my opinion as to whether that operation
appeared consistent with U.8. international obligations undex
the Montreal Protocol. Specifically, you noted that this
recycler wams veaycling CFCs from off-spe¢ or outdated metered
dose inhalers that had besn produced using essential use
allowances granted by the Parties to the Protocol, Purther,
you noted that the material recycled was then being deployed
into non-MpI uases.

On the baslg of the facts as described above, and
reviewing the relevant Protocol provigions and decisions (i.e.,
Article 2 and Deripions 1IV/23, VII/28, and the decisions
granting the U.S5. the exemptions), it seems that -- in the
absence of agreement of the Partiee -- it would be a violation
of U.S. obligations under the Protocol to allow the recycler to
continue to redeploy CFCs recycled from MDIs made with
eseential use allowances.

While it might be argued that Decision VIl/28
did not apply to this use (becausa off-spec or outdated MDIs
were not, in the texms of that Decision, "rendered unnecessary
as a repul: of technical progress and market adjustments®), it
#till appears clear from the language of Article 2 (which
permits the ugse only "te satisfy uses agreed by them [the
Parties] to be essential®) ard the language of the essential
use deciaion that an essential use exemption is only to be used
for the specific purpose for which {t is granted -- unless the
Parties later agree otherwise.

I hope this responds to your questiona. Please let wme know
if I can be of further assistance.
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Mr. TIERNEY. Mr. Dean, you testified that the EPA has not put
their policy into writing; is that correct?

Mr. DEAN. Yes.

Mr. TIERNEY. Were you aware that in response to concerns that
were raised by you and other recyclers like you, the new FDA re-
form laws state that the EPA may not encourage incineration over
recycling?

Mr. DEAN. Yes, I am aware of that.

Mr. TIERNEY. You participated in the movement to try to make
sure that was done, correct?

Mr. DEAN. Yes, I did.

Mr. TIERNEY. In fact, it is not only in writing, it is in law?

Mr. DEAN. Yes.

Mr. TIERNEY. Do you know, sir, whether or not EPA has stopped
recommending incineration to your suppliers?

Mr. DEAN. I haven’t heard anything after that law was passed
balcl:k in November. No comment from the EPA one way or the
other.

Mr. TIERNEY. Which is certainly preferable to where you were.

Mr. DEAN. It is a step forward, yes.

Mr. TIERNEY. So now the FDA reform law states that they can-
not encourage incineration over recycling, so at least it appears
that goal has been accomplished.

Mr. DEAN. Yes.

Mr. TIERNEY. I have heard that your business is working to get
back on track, and I wish you well in that effort. I thank you for
your efforts in making sure this problem was addressed, and I
think it was an achievement to get the FDA reform legislation to
incorporate that in. Thank you.

Mr. DEAN. Thank you.

Mr. MCINTOSH. Let me ask one followup question on the informa-
tion that Mr. Tierney brought forward.

Mr. Dean, you mentioned in your testimony that the reuse was
for EPA-approved purposes. I take it that is broader than simply
going back to other inhalers?

Mr. DEAN. Oh, yes, it would not go back to other inhalers be-
cause it wouldn’t meet the specifications of the Food and Drug Ad-
ministration. So it would be redistilled and sold as critically needed
refrigerants for other applications, yes.

Mr. McCINTOSH. And you may not be aware, so we can actually
address this to the State Department, but as far as you knew, all
of those uses were approved under U.S. law?

Mr. DEAN. They are approved, yes.

Mr. MCINTOSH. I am confused why the State Department and
EPA would think that they were somehow required to incinerate
the input into your process when the output of your process would
be a legally usable product, including all the laws—presumably
also the Montreal Protocol.

Mr. TIERNEY. Mr. Chairman, only reading what I got, their ex-
planation is that when the inhaler is recycled, it is no longer used
for the essential purpose, which is the asthma inhaler situation. It
then is used, as you mentioned, sir, for refrigeration and other in-
dustrial uses, and that is not considered an essential use under the
Montreal Protocol. And their concern was that it would seem to vio-
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late the Montreal Protocol based on that, and that is why they
were making those suggestions. It seems that with Mr. Dean’s fine
work, and others, that they have tried to work beyond that point,
and I am not sure where they have gone with that.

Mr. DEAN. Can I try to straighten that out? Essential use means
it is virgin material for use. And asthma inhalers are fairly com-
plex in that there is more than one form of CFC used. And in the
application with an asthma inhaler, it is mixed up in such a way
that it has no reuse value whatsoever when it comes out of the
asthma inhaler. It must be rerefined, and the impurities must be
extracted from that in order to make it usable. The essential use
coming in has nothing to do with the mixed waste contaminated
material coming out of an asthma inhaler. So it is not an essential
use when it comes out of the asthma inhaler.

Mr. McINTOSH. I would be confused by a policy that said it is OK
to use nonrecycled material for nonessential uses, but recycled ma-
terial can only be used for essential uses.

Mr. TIERNEY. Which is what I understand Mr. Dean got straight-
ened out when he went to the FDA reform bill and got that state-
ment that the EPA may not encourage incineration over recycling
now.

Mr. DEAN. I think in this case there was a lack of understanding
of how asthma inhalers were manufactured, and they felt that pure
CFCs went in and pure CFCs came out whether they were used or
rejected, which is not the case.

Mr. McINTOSH. 1 appreciate that explanation of the policy ques-
tions. It doesn’t surprise me in a way that you would have had to
have us correct this sort of bizarre policy last year.

Turning back to the question on process, did EPA at any time in-
form ygu of this verbal guidance that they were giving to your cus-
tomers?

Mr. DEAN. No. As a matter of fact, I really heard about this in
about January 1997. I was working on a prospective customer who
said that they would love to do business with me, but they would
have to put that aside until the EPA gave them more notification
of what they had intended for incineration, and I really simply
couldn’t believe it. I couldn’t believe that the EPA would even have
such a policy. So I went about my business as normal until April.
The shoe dropped, you might say, and my biggest customer said,
I am sorry we can’t ship anymore because we have to incinerate
now. So, yes, I was aware of it about January.

Mr. McINTOSH. And the enforcement of this verbal policy was the
implicit threat that they would lose their allocation of CFCs?

Mr. DEAN. Yes, it is a veiled and very implicit threat. I like to
refer to it almost as the Federal Reserve telling commercial banks
not to raise interest rates. Of course, they can raise interest rates,
but they will suffer the wrath of the Federal Reserve bank in other
areas. And since the EPA has total control and authority of how
much CFCs—essential use CFCs can be used in asthma inhalers,
the best course of action for these large multinational companies is
to just go along with the policy.

Mr. McINnTOSH. Does EPA also allocate among the different pro-
ducers an allotment, or do they set an overall amount that can be
used, and then the marketplace distributes that?
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Mr. DEAN. The industry has set up what is called the IPAC com-
mittee of all the asthma inhaler manufacturers in this country.
And when they go to the EPA, they go for a bulk amount of CFCs
to be used. So the EPA in essence didn’t know the actual allocation
to each company, because they are working through this coopera-
tive group. But in point of fact, they always know what is being
used because each company has to report their usage at the end
of each year. So in a manner of speaking, they know exactly
what—how much is used.

Mr. McCINTOSH. Has EPA ever asked IPAC to change their alloca-
tion or in any way tried to influence that decision?

Mr. DEAN. That I don’t know.

Mr. McCINTOSH. I have no other questions for the witness.

Mr. TIERNEY. I have none, thank you, Mr. Chairman.

Thank you, Mr. Dean.

Mr. McINTOSH. Mr. Dean, thank you. And we will continue to
pursue this. I would second your request that we keep the record
open as we may have further questions in the next week to 10 days
on this issue. Thank you.

Let’s call forward our second panel. Qur second witness today is
Mr. Robert Murphy, who is the general counsel of the General Ac-
counting Office.

Mr. Murphy, thank you for coming today. And again let me reit-
erate from my opening statement how much I do appreciate the
work that you and the General Accounting Office have done with
the agencies and in an attempt to work with OMB to try to see
that the Congressional Review Act is duly implemented.

Again, if I could ask to you please raise your hand.

[Witness sworn.]

Mr. MCINTOSH. Let the record show the witness answered in the
affirmative.

Mr. Murphy, if you could share with us your testimony.

STATEMENT OF ROBERT MURPHY, GENERAL COUNSEL,
GENERAL ACCOUNTING OFFICE

Mr. MUrPHY. Thank you, Chairman McIntosh, Mr. Tierney. I am
pleased to be here today to discuss the GAO’s experience in fulfill-
ing its responsibilities under the Congressional Review Act.

We believe the congressional oversight of rulemaking as con-
templated by the Congressional Review Act can be an important
and useful tool for balancing and accommodating the concerns of
American citizens and businesses with Federal agency rulemaking.
It is important to assure that executive branch agencies are re-
sponsive to citizens and businesses about the reach, cost, and im-
pact of regulations without compromising the statutory mission
given to those agencies.

GAO’s primary role under the Congressional Review Act is to
provide the Congress with a report on each major rule concerning
GAOQO’s assessment of the promufgoating Federal agency’s compliance
with the procedural steps required by various acts and Executive
orders governing the regulatory process. These include preparation
of a cost-benefit analysis, when required, in compliance with the
Regulatory Flexibility Act, the Unfunded Mandates Reform Act, the
Administrative Procedures Act, the Paperwork Reduction Act and,
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of course, Executive Order 12866. GAO’s report must be sent to the
congressional committee of jurisdiction within 15 calendar days.

I ought to go back a step, Mr. Chairman. What I had planned
to do was abbreviate some of the written statement and ask that -
it be provided in the record.

Mr. MCINTOSH. Seeing no objection, we will certainly put the en-
tire statement in the record. And feel free to share with us as much
as you would like.

Mr. MuUrpPHY. Of course. Of course.

Although the law is silent about GAO’s role relating to nonmajor
rules, we believe that information about the rules should be col-
lected in a manner that can be of use to Congress and the public.
To do this we have established a data base which gathers basie in-
formation about the 15 to 20 rules we receive on the average each
day. Our data base captures the title, agency, the regulation identi-
fication number, the type of rule, the proposed effective date, and
other information.

We have recently made this data base available with limited re-
search capabilities on the Internet. I will discuss in a minute our
belief that this data base would have more significant value to the
Congress if the executive branch agencies would file their reports
with us in a standard format either electronically or a manner
amenable to modern scanning techniques.

Since the congressional rulemaking review provisions of the Con-
gressional Review Act were enacted in March 29, 1996, we have re-
ceived 115 major rules, 7,605 nonmajor rules from executive branch
and independent agencies.

The Congressional Review Act provides that before a rule can be-
come effective, it must be filed in accordance with the statute. GAO
recently conducted a review to determine whether all final rules
covered by the Congressional Review Act and published in the Reg-
ister were filed with the Congress and the GAO. We performed this
review both to verify the accuracy of our own data base and to as-
certain the degree of agency compliance with the statute. We were
concerned that regulated entities may have been led to believe that
rules published in the Federal Register were effective, when, in
fact, they were not unless filed in accordance with the statute.

Our review covered the 8-month period from October 1, 1996, to
July 31, 1997. In November 1997, we submitted to OIRA a com-
puter listing of the rules that we found published in the Federal
Register but which weren’t filed with our office. This initial list in-
cluded 498 rules from 50 agencies. OIRA distributed this list to the
effective agencies and departments and instructed them to contact
GAO if they had any questions regarding the list. Beginning in
mid-February, because 321 rules remained unfiled, we followed up
with each agency that still had rules which were unaccounted for.

Our office has experienced varying degrees of responses from the
agencies. Several agencies, notably the EPA and the Department of
Transportation, took immediate and extensive corrective action to
submit rules that they had failed to submit and to establish fail-
safe procedures for future rule promulgation. Other agencies re-
sponded by submitting some or all the rules that they had failed
to previously file. Several agencies are still working with us to as-
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sure 100 percent compliance with the statute. Some told us they
were unaware of the statute or the statutory filing requirement.

Overall, our review disclosed that 279 rules should have been
filed with us, 260—I guess we had two filed yesterday, so it must
be 266 of these have been subsequently filed; 182 were found not
to be covered by the statute as rules of particular applicability or
agency management and thus were not required to be filed; 37
rules have been submitted timely, and our data base has been cor-
rected; and 15 rules—13, actually, from six agencies have thus far
not been filed.

We do not know if OIRA ever followed up with the agencies to
assure compliance with the filing requirement. We do know that
OIRA never contacted us to determine if all the rules were submit-
ted as required. As a result of GAO’s compliance audit, however,
264 rules have now been filed with the GAO and the Congress and
are thus now effective under the statute.

In our view, OIRA should have played a more proactive role in
assuring that the agencies were both aware of the statutory filing
requirements and were complying with them. One area of consist-
ent difficulty in implementing the statute has been failure of some
agencies to delay the effective date of major rules for 60 days as
required by the statute. Eight major rules have not permitted the
required 60-day delay, including the Immigration and Naturaliza-
tion Service’s major rule regarding the expedited removal of aliens,
which you referred to earlier, Mr. Chairman. Also this appears to
be a continuing problem since one of the eight rules was issued in
January 1998. We find agencies are not budgeting enough time
into their regulatory timetable to allow for the delay, and are mis-
interpreting the good cause exception to the 60-day delay period
found in section 808(2) of the statute.

The Congressional Review Act states that, quote, any rule which
an agency for good cause finds (and incorporates the finding and
a brief statement of reasons therefor in the rule issued) that notice
and public procedure thereon are impracticable, unnecessary, or
contrary to the public interest, unquote, shall take effect at such
time as the Federal agency promulgating the rule determines.

In other words, by the explicit language of the statute, this good
cause exception is only available if a notice of proposed rulemaking
was not published and public comments were not received.

Many agencies following a notice of proposed rulemaking have
stated in the preamble to the final rule that good cause existed for
not providing the 60-day delay. Examples of reasons cited for the
good cause exception include, one, that Congress was not in session
and thus could not act on the rule; two, that a delay would result
in a loss of savings that the rule would produce; or three, that
there was a statutorily mandated effective date.

I have discussed this matter with the former Administrator of
OIRA, who is of the view that Congress meant that the good cause
exception in another provision of the Administrative Procedures
Act was really to apply in these cases. The Administrative Proce-
dures Act has two provisions in which good cause appears, one of
which provides that notice and hearing is not required if the agen-
cy finds for good cause that notice and public procedure thereon are
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impracticable and therefore unnecessary to the public interest.
That is the language that we find in the Congressional Review Act.

The view of OIRA is that Congress undoubtedly meant another
provision of the Administrative Procedures Act was to be incor-
porated in the Congressional Review Act. That is a provision found
in section 553 of title 5 of the U.S. Code which states that required
publication or service of the substantive rule shall be made not less
than 30 days before its effective date except as otherwise provided
by the agency for good cause found and published for the rule. That
is not the language that was carried over into the statute that we
are addressing today, Mr. Chairman, and so we have consistently
taken the view that as long as an agency has the time to publish
a regulation for public comment and to obtain those comments, the
good cause exception in this statute does not apply. But as I said,
that is not the view as least of the former Administrator of OIRA.

One early question about implementation of the Congressional
Review Act was whether executive agencies or OIRA would attempt
to avoid designating rules as major and thereby avoid GAO’s re-
view of the 60-day delay and the effective date. While we are un-
aware of any rule that OIRA misclassified to avoid the major rule
classification, the failure of agencies to identify some issuances as
rules at all has meant that some major rules have not been identi-
fied. The statute contains a broad definition of “rule,” including
more than the usual notice and comment rulemakings under the
Administrative Procedures Act which are published in the Federal
Register.

“Rule” means the whole or part of an agency’s statement of gen-
eral applicability and future effect designed to implement, inter-
pret, or prescribe law or policy. The legislative history of the stat-
ute makes clear that the authors intended a broad interpretation
of what constitutes a rule.

In your floor statement, Mr. Chairman, during final consider-
ation of the statute, you stated that all too often agencies have at-
tempted to circumvent the notice and comment requirements of the
APA by trying to give legal effect to general policy statements,
guidelines, and agency policies and procedures manuals. Although
agencies’ interpretive rules, general statements of policy, guideline
documents, and agency and procedural manuals may not be subject
to the notice and comment provisions of the APA, these types of
documents are covered under the congressional review provisions of
the new statute.

On occasion we have been asked whether certain agency actions
constitute a rule under the Congressional Review Act such that it
would not take effect unless submitted to our office and the Con-
gress in accordance with the statute. For example, we found that
a memorandum issued by the Secretary of Agriculture in connec-
tion with the emergency salvage timber sale program constituted
a rule under the statute and should have been submitted to the
Houses of Congress and GAO before it could become effective.

Likewise we found that the Tongass National Forest Land and
Natural Resource Management Plan issued by the National Forest
Service was a rule under the statute and should have been submit-
ted for congressional review. In that case OIRA stated that if that
forest plan were a rule, it would be a major rule. The Forest Serv-
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ice has in excess of 100 such plans promulgated or revised which
are not treated as rules under the statute. Many of these may be
major rules which should be subject to a Congressional Review Act
filing and, if major rules, subject to a 60-day delay for the congres-
sional review.

In testimony before the Senate Committee on Energy and Natu-
ral Resources and the House Committee on Resources regarding
the Tongass plan, the Administrator of OIRA stated that as was
the practice under the APA, each agency made its own determina-
tion of what constituted a rule under the Congressional Review
Act, and by implication OIRA was not involved in these determina-
tions.

We believe that for the statute to achieve what Congress in-
tended, OIRA must assume a more active role in guiding or over-
seeing these types of agency positions. Other than an initial memo-
randum following the enactment of the statute, we are unaware of
any further OIRA guidance. Because each agency or commission
issues many manuals, documents and directives which could be
considered rules, and these items are not collected in a single docu-
ment or repository such as the Federal Register, it is difficult for
our office to ascertain whether the agencies are fully complying
with the intent of the statute.

We have also attempted to work with executive agencies to get
more substantive information about the rules and to get such infor-
mation supplied in a manner that would enable quick assimilation
into our data base. An expansion of our data base could make it
more useful not only to GAO for its use in supporting congressional
oversight work, but directly to the Congress and the public.

Attached to this testimony is a copy of a questionnaire designed
to obtain basic information about each rule covered by the statute.
This questionnaire asks the agencies to report on such items as
whether they provided an opportunity for public participation,
whether they prepared a cost-benefit analysis, whether the rule
was reviewed under Executive orders for federalism or takings im-
plications, and whether the rule was economically significant.

Such a questionnaire would be prepared in a manner that facili-
tates incorporation into our data base by electronic filing or by
scanning. In developing and attempting to implement the use of
the questionnaire, we consulted with executive branch officials to
assure that the requested information would not be unnecessarily
burdensome. We circulated the questionnaire for comment to 20
agency officials with substantial involvement in the regulatory
process, including officials from OIRA. The Administrator of OIRA
submitted a response in her capacity as Chair of the Regulatory
Working Group, consolidating comments from all of the agencies
represented. It is the position of the group that the completion of
this questionnaire for each of the 4- to 5,000 rules filed each year
is too burdensome for the agencies concerned. The group points out
that the majority of rules submitted each year are routine or ad-
ministrative or are very narrowly focused regional, site-specific, or
highly technical rules.

We continue to believe that it would further the purpose of the
statute for a data base of all rules submitted to GAO to be avail-
able for review by Members of Congress and the public and to con-
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tain as much information as possible concerning the content and
issuance of the rules.

In summary, the Congressional Review Act gives the Congress
an important tool to use in monitoring the regulatory process, and
we believe that the effectiveness of that tool can be enhanced. Ex-
ecutive Order 12866 requires that OIRA, among other things, pro-
vide meaningful guidance and oversight so that each agency’s regu-
latory actions are consistent with applicable law.

After almost 2 years of experience in carrying out our respon-
sibilities under the act, we can suggest four areas in which OIRA
should exercise more leadership within the executive branch regu-
latory community consistent with the intent of the Executive order
to enhance CRA’s effectiveness and its value to the Congress and
the public.

We believe that OIRA should first require standardized reporting
in a GAO-prescribed format that can readily be incorporated into
a data base; second, establish a system to monitor compliance with
the filing requirement on an ongoing basis; three, provide clarifica-
tion on the good cause exceptions and 60-day delay provision, and
oversee agency compliance during its Executive Order 12866 re-
view; and finally provide clarifying guidance as to what is a rule
that is subject to the statute and oversee the process of identifying
such rules.

Thank you, Mr. Chairman. This concludes my prepared remarks.
I would be happy to answer any questions that you may have.

Mr. McINTOSH. Thank you, Mr. Murphy.

{The prepared statement of Mr. Murphy follows:]
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Chairman Mclntosh, Mr. Sanders, and Members of the Subcommittee:

I am pleased to appear before you today to discuss the General Accounting Office's
experience in fulfilling its responsibilities under the Congressional Review Act (CRA). |
will also address our efforts to coordinate implementation of the act with the Office of
Management and Budget's Office of Information and Regulatory Affairs (OIRA). Finally,
we will offer some suggestions on how OIRA could more effectively exercise its
leadership and guidance responsibilities, as required by Executive Order 12866, to

enhance the effectiveness of this act.

Congressional oversight of rulemaking as contermplated by CRA can be an important and
useful tool for balancing and accommodating the concerns of American citizens and
businesses with federal agency rulemaking. It is important to assure that Executive
branch agencies are responsive to citizens and businesses about the reach, cost, and
impact of regulations without compromising the statutory mission given to those
agencies. CRA seeks to accomplish this by giving the Congress an opportunity to review
rules before they take effect and to disapprove those found to be too burdensome,

excessive, inappropriate, duplicative, or otherwise objectionable.

Under CRA two types of rules, major and nonmajor, must be submitted to both Houses of
Congi‘ess and the GAO before either can take effect. CRA defines a "major" rule as one

which has resulted in or is likely to result in (1) an annual effect on the economy of
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$100 million or more; (2) a major increase in costs or prices for consumers, individual
industries, government agencies, or geographic regions; or (3) significant adverse effects
on competition, employment, investment, productivity, innovation, or on the ability of
U.S.-based enterprises to compete with foreign-based enterprises in domestic and export
markets. CRA specifies that the determination of what rules are major is to be made by
OIRA. Major rules cannot be effective until 60 days after publication in the Federal
Register or submission to Congress and GAO, whichever is later. Nonmajor rules
become effective when specified by the agency, but not before they are filed with the

Congress and GAO.

GAOQ's primary role under CRA is to provide the Congress with a report on each major
rule concerning GAO's assessment of the promulgating federal agency's "compliance with
the procedural steps” required by various acts and Executive orders governing the
regulatory process. These include preparation of a cost-benefit analysis, when required,
and compliance with the Regulatory Flexibility Act, the Unfunded Mandates Reform Act
of 1995, the Administrative Procedure Act, the Paperwork Reduction Act, and Executive
Order No. 12866. GAO's report must be sent to the congressional committees of

jurisdiction within 15 calendar days.

Although the law is silent as to GAO's role relating to the nonmajor rules, we believe that
basic information about the rules should be collected in a manner that can be of use to

Congress and the public. To do this, we have established a database that gathers basic
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information about the 15-20 rules we receive on the average each day. Our database
captures the title, the agency, the Regulation Identification Number, the type of rule, the
proposed effective date, the date published in the Federal Register, the congressional
review trigger date, and any joint resolutions of disapproval that may be enacted. We
have recently made this database available, with limited research capabilities, on the
Internet. 1 will discuss in a minute our belief that this database would have more
significant value to the Congress if the Executive branch agencies would file their reports
with us in a standard format either electronically or in a manner amenable to modern

scanning techniques.

Since the congressional rulemaking review provisions of CRA were enacted on March 29,
1996, our Office has received 115 major and 7,605 nonmajor rules from Executive branch

and independent agencies.

UNFILED RULES

As noted earlier, before a rule can become effective, it must be filed in accordance with
the statute. GAO conducted a review to determine whether all final rules covered by
CRA and published in the Register were filed with the Congress and GAQ. We performed
this review to both verify the accuracy of our database and to ascertain the degree of

agency compliance with CRA. We were concerned that regulated entities may have been
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led to believe that rules published in the Federal Register were effective when, in fact,

they were not unless filed in accordance with CRA.

Our review covered the 8-month period from October 1, 1996, to July 31, 1997. In
November 1997, we submitted to OIRA a computer listing of the rules that we found
published in the Federal Register but not filed with our Office. This initial list included
498 rules from 50 agencies. OIRA distributed this list to the affected agencies and
departments and instructed them to contact GAO if they had any questions regarding the
list. Beginning in mid-February, because 321 rules remained unfiled, we followed up with

each agency that still had rules which were unaccounted for.

Our Office has experienced varying degrees of responses from the agencies. Several
agencies, notably the Environmental Protection Agency and the Department of
Transportation, took immediate and extensive corrective action to submit rules that they
had failed to submit and to establish fail-safe procedures for future rule promulgation.
Other agencies responded by submitting some or all of the rules that they had failed to
previously file. Several agencies are still working with us to assure 100 percent
compliance with CRA. Some told us they were unaware of CRA or of the CRA filing

requirement.



61

Overall, our review disclosed that:

279 rules should have been filed with us; 264 of these have subsequently been filed;

— 182 were found not to be covered by CRA as rules of particular applicability or agency

management and thus were not required to be filed;

—~ 37 rules had been submitted timely and our database was corrected; and

- 15 rules from six agencies have thus far not been filed.

We do not know if OIRA ever followed up with the agencies to ensure compliance with
the filing requirement; we do know that OIRA never contacted GAO to determine if all
rules were submitted as required. As a result of GAO's compliance audit, however, 264
rules now have been filed with GAO and the Congress and are thus now effective under
CRA. In our view, OIRA should have played a more proactive role in ensuring that

agencies were both aware of the CRA filing requirements and were complying with them.

One area of consistent difficulty in implementing CRA has been the failure of some

agencies to delay the effective date of major rules for 60 days as required by
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section 801(a)(3)(A) of the act. Eight major rules have not permitted the required 60-day
delay, including the Immigration and Naturalization Service's major rule regarding the
expedited removal of aliens. Also, this appears to be a continuing problem since one of
the eight rules was issued in January 1998. We find agencies are not budgeting enough
time into their regulatory timetable to allow for the delay and are misinterpreting the

*good cause” exception to the 60-day delay period found in section 808(2).

Section 808(2) states that, notwithstanding section 801, “any rule which an agency for
good cause finds (and incorporates the finding and a brief statement of reasons therefor
in the rule issued) that notice and public procedure thereon are impracticable,
unnecessary, or contrary to the public interest® shall take effect at such time as the
federal agency promulgating the rule determines. This language mirrors the exception in
the Administrative Procedure Act (APA) to the requirement for notice and comment in
rulemaking. 5 U.S.C. § 553(b)}(3)}(B). In our opinion, the "good cause” exception is only
available if a notice of proposed rulemaking was not published and public comments
were not received. Many agencies, following a notice of proposed rulemaking, have
stated in the preamble to the final major rule that "good cause" existed for not providing
the 60-day delay. Examples of reasons cited for the “good cause” exception include (1)
that Congress was not in session and thus could not act on the rule, (2) that a delay
would result in a loss of savings that the rule would produce, or (3) that there was a

statutorily mandated effective date.
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The former administrator of OIRA disagreed with our interpretation of the "good cause”
exception. She believed that our interpretation of the "good cause" exception would
result in less public participation in rulemaking because agencies would forgo issuing a
notice of proposed rulemaking and receipt of public comments to be able to invoke the
CRA "good cause® exception. OIRA contends that the proper interpretation of "good
cause” should be the standard employed for invoking section 553(d)(3) of the APA, "as
otherwise provided by the agency for good cause found and published with the rule,” for

avoiding the 30-day delay in a rule's effective date required under the APA.

Since CRA's section 808(2) mirrors the language in section 553(b)(B), not
section 553(d)(3), it is clear that the drafters intended the "good cause” exception to be
invoked only when there has not been a notice of proposed rulemaking and comments

received.

DEFINITIONS OF RULES AND MAJOR RULES

One early question about implementation of CRA was whether Executive agencies or
OIRA would attempt to avoid designating rules as major and thereby avoid GAO's review
and the 60-day delay in the effective date. While we are unaware of any rule that OIRA
misclassified to avoid the major rule designation, the failure of agencies to identify some

issuances as *rules® at all has meant that some major rules have not been identified.
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CRA contains a broad definition of “rule," including more than the usual *notice and
comment" rulemakings under the Administrative Procedure Act which are published in
the Federal Register. "Rule” means the whole or part of an agency statement of general

applicability and future effect designed to implement, interpret, or prescribe law or policy.

The legislative history of CRA makes clear that the authors intended a broad
interpretation of what constitutes a rule. As Chairman McIntosh noted in his floor
statement during the final consideration of CRA,

"All too often, agencies have attempted to circumvent the notice and

comment requirements of the Administrative Procedure Act by trying to give

legal effect to general policy statements, guidelines, and agency policy and

procedure manuals. Although agency interpretative rules, general

statements of policy, guideline documents, and agency and procedure

manuals may not be subject to the notice and comment provisions of

section 553(c) of title 5, United States Code, these types of documents are

covered under the congressional review provisions of the new chapter 8 of

title 5."
On occasion, our Office has been asked whether certain agency action, issuance, or policy
constitutes a "rule” under CRA such that it would not take effect unless submitted to our
Office and the Congress in accordance with CRA. For example, in response to a request
from the Chairman of the Subcommittee on Forests and Public Land Management, Senate
Committee on Energy and Resources, we found that a memorandum issued by the
Secretary of Agriculture in connection with the Emergency Salvage Timber Sale Program
constituted a "rule” under CRA and should have been submitted to the Houses of
Congress and GAO before it could become effective. Likewise, we found that the

Tongass National Forest Land and Resource Management Plan issued by the United States
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Forest Service was a “rule” under CRA and should have been submitted for congressional

review. OIRA stated that, if the plan was a rule, it would be a major rule.

The Forest Service has in excess of 100 such plans promulgated or revised which are not
treated as rules under CRA. Many of these may actually be major rules that should be
subject to CRA filing and, if major rules, subject to the 60-day delay for congressional

review.

In testimony before the Senate Committee on Energy and Natural Resources and the
House Committee on Resources regarding the Tongass Plan, the Administrator of OIRA
stated that, as was the practice under the APA, each agency made its own determination
of what constituted a rule under CRA and by implication, OIRA was not involved in these

determinations.

We believe that for CRA to achieve what the Congress intended, OIRA must assume a
more active role in guiding or overseeing these types of agency decisions. Other than an
initial memorandum following the enactment of CRA, we are unaware of any further
OIRA guidance. Because each agency or commission issues many manuals, documents,
and directives which could be considered "rules® and these items are not collected in a
single document or repository such as the Federal Register, for informal rulemakings, it is

difficult for our Office to ascertain if agencies are fully complying with the intent of CRA.
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Having another set of eyes reviewing agency actions, especially one which has desk

officers who work on a daily basis with certain agencies, would be most helpful.

DATABASE ENHANCEMENT

We have attempted to work with Executive agencies to get more substantive information
about the rules and to get such information supplied in a manner that would enable quick
assimilation into our database. An expansion of our database could make it more useful
not only to GAO for its use in supporting congressional oversight work, but directly to the
Congress and to the public. Attached to this testimony is a copy of a questionnaire
designed to obtain basic information about each rule covered by CRA. This questionnaire
asks the agencies to report on such items as (1) whether the agency provided an
opportunity for public participation, (2) whether the agency prepared a cost-benefit
analysis or a risk assessment, (3) whether the rule was reviewed under Executive orders
for federalism or takings implications, and (4) whether the rule was economically
significant. Such a questionnaire would be prepared in a manner that facilitztesv

incorporation into our database by electronic filing or by scanning.

In developing and attempting to implement the use of the questionnaire, we consulted
with Executive branch officials to insure that the requested information would not be
unnecessarily burdensome. We circulated the questionnaire for comment to 20 agency

officials with substantial involverent in the regulatory process, including officials from

10
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OIRA. The Administrator of OIRA submitted a response in her capacity as Chair of the
Regulatory Working Group, consolidating comments from all the agencies represented in
that group. It is the position of the group that the completion of this questionnaire for
each of the 4,000 to 5,000 rules filed each year is too burdensome for the agencies
concerned. The group points out that the majority of rules submitted each year are
routine or administrative or are very narrowly focused regional, site-specific, or highly

technical rules.

We continue to believe that it would further the purpose of CRA for a database of all
rules submitted to GAO to be available for review by Members of Congress and the public
and to contain as much information as possible concerning the content and issuance of
the rules. We believe that further talks with the Executive branch, led by OIRA, can be
productive and that there may be alternative approaches, such as submitting one
questionnaire for repetitive or routine rules. If a routine rule does not fit the information
on the submitted questionnaire, a new questionnaire could be submitted for only that rule.
For example, the Department of Transportation could submit one questionnaire covering
the numerous air worthiness directives it issues yearly. If a certain action does not fit the

overall questionnaire, a new one for only that rule would be submitted.

We note that almost all agencies have devised their own forms for the submission of
rules, some of which are as long or almost as extensive as the form we recommend.

Additionally, some agencies prepare rather comprehensive narrative reports on nonmajor

11
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rules. We are unable to easily capture data contained in such narrative reports with the
resources we have staffing this function now. The reports are systematically filed and the
information contained in them essentially is lost. OQur staff could, however, incorporate
an electronic submission or scan a standardized report into our database and enable the

data contained therein to be used in a meaningful manner.

CONCLUSION

CRA gives the Congress an important tool to use in monitoring the regulatory process,
and we believe that the effectiveness of that tool can be enhanced. Executive Order
12866 requires that OIRA, among other things, provide meaningful guidance and oversight
so that each agency's regulatory actions are consistent with applicable law. After almost
2 years' experience in carrying out our responsibilities under the act, we can suggest four
areas in which OIRA should exercise more leadership within the Executive branch
regulatory community, consistent with the intent of the Executive Order, to enhance

CRA's effectiveness and its value to the Congress and the public. We believe that OIRA
should:

— require standardized reporting in a GAO-prescribed format that can readily be
incorporated into GAO's database;

12
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-~ establish a system to monitor compliance with the filing requirement on an ongoing

basis;

- provide clarification on the "good cause® exception to the 60-day delay provision and

oversee agency compliance during its Executive Order 12866 review; and

- provide clarifying guidance as to what is a rule that is subject to CRA and oversee the

process of identifying such rules.

Thank you, Mr. Chairman. This concludes my prepared remarks. I would be happy to

answer any questions you may have.

13
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United States General Accounting Office Attachment

GAO Federal Rule Questionnaire

Please flil the circles completely with black pen or §2 pencil.

1. Name of Department or Agency 12. Subdivision or Office
3. Rule Title 4. Rule identification Number (RIN) or
other unique identifier
§. Major Rule Non-major Rule §. Finai Rule interim Rule
o [e] O a (o] [¢]

7. Prority of Regulati € ly Sigl (@] Significant O Substantive, Nonsignificant O

Routine and Frequent O informationalAdministrative/Other (o)
8. Etfective Date ]o. Termination date, if any
10. Concise summary of rule atached O satedinrieony O

Yes No WA

-A. With respect 10 this rule, did your agency provide an opportunity for
public participation (1.e., notics and comment) in the riemaking process
undes the Administrative Procedurs Act of agancy-speciic procedures? o O

8. With respect to this rule, did your agency prepare & cost-beneft
analysis (any document that your agency considers & cost-
benefit analysis regardiess of it tite )7 O (o]

€. With respect 1o this rule, did your agency prepare a risk assessment?
f yes, are you submitting the risk assessment lo GAO?

(0. 0]
O

0. wmm»mm.mmwmuma

general notice of p 9 under
Procedure Act or other law? O (o]

E. With respect o this rule, did your agency

1. csrtily that the nse would not have a significant economic impact on
& substantial number of small entiies under 5 U.8.C. § 805(b)?

2. prepare an initial Reguiatory Flexibility Analysis under
SU.S.C. § 503a)?

3. convene a review pane! under S U.8.C. § 609(b)?

4 & final Reguiatory Flexiblity Analysis under
SUS.C. § 604a)?

O OO O
©O 00 O

hid GAD Form 416 (119¢)
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Yo

NA

F. With respect to this ase, did your agency publish a smalt entity compiance
guide under § 212 of Public Law 104-1217

Q. With respaect 1o this nule, did your agency

1. prepare a inchuding an of costs and bensfits and
mmmgmanmmmmu

19957

2. consukt with small govemments in sccordance with 8 plan consistent with
§ 203 of the Unfunded Mandates Reform Act of 19957

3. consult with Siats, Local or Triba! g«

in § 204 of the Untunded Mandates memm

4. the under § 205 of the Unfunded Mandates
Reform Act ot 19857
H. With respect to this rule, did your sgency

1. prepame an under the E
Policy Act (NEPA) or any other Act?

2. prepare an impact under NEPA or any other Act?

1. Doss the rule contain a of inf g OMB ap
w-mmmmwmumm1
1 yos. (id your agency obtaln of is it now cbtaining OMB approval
and a control number?

J. Did your agency assess the rvie for tamily impiications as called for by
E.O. 126087
¥ yos. did your agency delermine that the rule may have a significant
potential negative impact on famlly well-being?
W yos. did your 3gency prepare the writien cerificalion required
by section 2 of the Order?

K. Did your agency assess the wie for federaiam implications as called
for under £.0. 126127
¥ yos, did your agency submit the Federalism Assessment to OMB?

L. Did your agency aseess the rule for takings implications as called for in
E.0. 126307
¥ yos, did your agency identily and discuss !he rule’s takings
implications in the notice of proposed niemaking?

M. Was the rule reviewed under EO. 120667
¥ yes, was the rule considered sconamically significant?

N. Did your agency review the rule under E.O. 129687

O O O O

O00OOO0O OO OO0 OO OO

0O O O o

OO0 00 OO OO0 00 OO0




72

Mr. McCINTOSH. I do have several questions. First, I guess, look
at this questionnaire. It is fairly clear to me as I review it that
what you simply have done there is spell out in detail the require-
ments that the CRA in fact puts on the agencies. And that, for ex-
ample, you asked them did they certify that the rule didn’t have
a significant impact? Did they meet the regulatory flexibility analy-
sis under U.S. Code 603? Did they convene a review panel? Did
they follow the President’s Executive Order 128667

It strikes me that this questionnaire simply reflects what an
agency would do anyway to determine whether they have met the
requirements of law in issuing their regulation size; is that not cor-
rect?

Mr. MURPHY. Yes, they should be doing that, Mr. Chairman.

Mr. MCINTOSH. So, in fact, filling out the questionnaire is not
any additional substantive burden that somebody has to spend the
time checking off yeses or noes, or you have a category not applica-
ble in certain areas, but the actual substantive thinking about
whether we have done this is something that you would expect an
agency official who has taken an oath to uphold the law to do.

Mr. MuRrPHY. We agree. We have tried to estimate how long it
would take for an agency to fill out one of these, and it is not a
very lengthy endeavor. I know that in talking with the former Ad-
ministrator of OIRA, it was her view that the statute, Congres-
sional Review Act, addresses information that must be provided to
GAOQO for major rules, and that for nonmajor rules there would be
such a burden by requiring additional information, that this kind
of questionnaire was inappropriate.

Mr. MCINTOSH. Thank you. I appreciate it.

And then with respect to the good cause exception, and I want
to tell you, I fundamentally agree with your assessment of that in-
terpretation, isn’t it the case that my floor statement the day we
passed the Congressional Review Act and the joint committee
statement made it absolutely clear that it does not apply when no-
tice and comment is possible?

Mr. MUrPHY. There is no question about it. The statute is not
ambiguous at all. Your floor statement makes clear, other legisla-
tive history makes clear the meaning of that provision. It simply
does not read as OIRA claims that it reads.

Mr. McINTOSH. So at best they have a result-oriented interpreta-
tion. At worst they are ignoring the law as we have written it.

Mr. MuURrPHY. Well, the policy reason that I have heard advanced
is that if agencies cannot use the good cause exception, unless they
don’t have enough time to go out for notice and comment, then that
is going to encourage agencies to not go out for notice and comment
in order to be able to assert the good cause exception and to justify
it. And that thereby, by following the language of the statute, the
public would be ill-served. It is not an explanation that—that im-
mediately appeals.

Mr. MCINTOSH. It sounds somewhat—all we are saying is that
you have 60 days in your planning cycle before the effective date
of the regulation. And when you go through notice and comment,
you plan out how many days it takes. Also a good agency will plan
out how many days they think it will take to review the comments
and then go through a final notice and then effective date. So that
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is a bizarre %olicy reason, in my thinking. Well, we will take steps
to reiterate that position with OIRA and with the agencies.

Let me ask you, Mr. Murphy, in the study of the rules that you
have conducted, I understand there were 279 rules that even
though they were published in the Federal Register as rules were
not reported to Congress in time under the Congressional Review
Act; is that correct?

Mr. MURPHY. That is correct.

Mr. MCINTOSH. And also as we pointed to in my opening state-
ment, section 801 of the CRA says that no rule can legally take ef-
fect before the agency issuing the rules files the required reports;
is that correct?

Mr. MURPHY. That is correct.

Mr. McINTOSH. And I understand that GAO has contacted the
agencies that were not reporting these rules and managed to get
them reported—to report most of them, either after you contacted
them or in that process. Did OIRA assist you in that?

Mr. MURPHY. No, we did that on our own.

Mr. McINTOsH. OK. And as of today, there are still 13 rules that
have not been reported?

Mr. MURPHY. Thirteen rules which have not been filed.

Mr. McINTOSH. Do you have a list with you of those rules? Actu-
ally I would be interested in the list of 279 rules as well.

Mr. MurpHY. We can certainly provide the list of 279 for the
record, if you would like, Mr. Chairman.

[The information referred to follows:]
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Mr. MURPHY. I do have a list of the rules that have currently not
been filed yet.

Mr. McCINTOSH. Could you read that list for me?

Mr. MuURPHY. There are two from the Department of Commerce,
one on civil enforcement proceedings and one on antidumping du-
ties; one from NOAA, the National Oceanographic Atmospheric Ad-
ministration, on capital construction fund, interim fishing vessel
capital construction; National Science Foundation has one on Ant-
arctica; the Small Business Administration has six, on business
loans, small business investment companies, disaster loan pro-
grams. We have had some difficulty getting an opportunity to
talk—our communication with SBA has not been very open. We
have had some difficulty reaching the people who would take care
of this problem. We have faxed the information to them, but they
haven’t filed them yet.

The State Department has two rules, Bureau of Consular Affairs,
visa documentation, and amendment to the international traffic
and arms regulations—actually three rules from the State Depart-
ment; also an amendment to the proscribed destinations. And as I
said earlier, one agency, AID, has filed two rules that were out-
standing with us yesterday.

Mr. McINTOsH. And I do very much appreciate your effort to try
to communicate to the agencies the urgency and necessity of filing
these rules. That one Small Business Administration rule on disas-
ter relief, and I don’t know what the content of it is, but what we
are hearing today is that whatever that rule provides isn’t legally
binding because the agency has failed to take the step to notify
Congress about that rule.

Mr. MurpPHY. The rule is not effective if it hasn'’t been filed.

Mr. McINTOSH. That is very disturbing to me, We heard from the
witness today, and the story I mentioned about Carla, where it has
direct effect on people’s lives.

Let me ask you, as you prepare the list of 279 rules, could you
also ask your staff to put the time period during which they were
ineffective on that?

Mr. MURPHY. Sure.

Mr. MCINTOsH. OK. And then I would also ask you if you could
request the Government Printing Office to publish that, and I will
make that same request as well on behalf of the committee, so that
the public knows that time period during which the agencies failed
to meet their obligations under the Congressional Review Act.

Mr. MURPHY. We will certainly provide the information.

Mr. McINTOSH. And if you could also provide it to the Govern-
ment Printing Office so that they could print it.

Mr. MURPHY. I think it is probably not the Government Printing
Office that would be the organization. I think it is the Office of
Federal Register, which I believe is in the Department of Com-
n}ll:rcf, that would be the responsible organization for publishing
that list.

Mr. MCINTOSH. Great. Let’s make sure they have it, and we will
address our request to them.

Mr. Tierney, do you have questions for Mr. Murphy?

Mr. TIERNEY. Yes.
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Mr. Murphy, I thank you and the GAO for your effort in imple-
menting the Congressional Review Act. I believe that the Congress
should be actively overseeing the executive branch, and in fact I
would assume that is why we have the Government Reform Com-
mittee to do just that.

Nevertheless, some are concerned about the growing paperwork
burden that is connected with the Congressional Review Act’s
broad mandate. It gives Congress the opportunity to question every
{)egula}:ion, every policy and every rule made by the executive

ranch.

As you noted in your testimony, agencies filed 115 major and
7,605 nonmajor rules with the GAO since March 29, 1996. And
there are a number of proposals, including House Resolution 1704,
which this subcommittee will be looking at tomorrow, which will
si%ﬁﬁcantly add to the cost of implementing the act.

or instance, H.R. 1704 requires that the legislative branch con-
duct its own indegendent cost-benefit analysis for every major rule.
Because the GAO can provide important information about how
much these analyses would cost, I would like to submit a number
of written questions for the record, Mr. Chairman, if I could do
that. And I would appreciate, Mr. Murphy, if you would provide me
with the answers to these questions before the hearing tomorrow
so that the GAO’s insight on the cost of H.R. 1704 can be made a
part of tomorrow’s hearing record. It is my understanding that our
staffs have been in touch to ensure these answers are completed
by tomorrow’s hearing.

[The information referred to follows:]
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Dear Representative Tierney:

During today's hearing on the congressional review provisions in the Small Business
Regulatory Enforcement Fairness Act, you asked that I provide for the record
answers to several questions regarding the cost of conducting regulatory impact
analyses and other matters. Attached are my answers to those questions.

If you have any farther questions, please call me on (202) 512-6400, or Curtis
Copeland of GAO's General Government Division on (202) 512-8101:

i

Robert P, Murphy
General Counsel
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QUESTIONS FOR THE EECORD

Q. Eas GAO, or anyons else to your knowledge, conducted any
studies to dstermine how costly ox time consuming it is to porton
a regulatory impact acalysis (RIA)?

A. Yes, there have been a number of such studies. First, though,
it is important to point out that there is no such thing as a
*typical® RIA. The analyses vary substantially depending on the
issues involved, the amount of information already available, and
other factors. Therefore, the cost of conducting RIAs varies just
as dramatically. Also, determining the cost of these studies is
not easy. Agencies may not. have systematic data on RIA cogts, and
the factors included in cost estimates may vary considerably.

Nevartheless, several studies that both we and others have done
bear noting.

o In March 1997, the Congressional Budget Office (CBO) published
a report that examined the costs of 85 RIAs from aix offices
in four agencies--the Environmental Protection Agency (EPA),
the Coast Guard, the Federal Aviation ldnu.nistration. and the
National Highway Traffic Safety Administration.! The average
cost per RIA was about $570,000, with a range of $14,000 to
more than $6 million per analysis. The RIAs also varied
considerably in the amount of time they took to complete. The
average length of time was 3 years, but the individyal
analyses ranged from 6 waeks to 12 years.

° The CBO report also summarized five other studies that we and
others had done to detaermine the costs of preparing RIAs. CBO
said that the average cost of the RIAs in those studies ranged
from 367,000 to $5.6 million in constant 1995 dollars. Again,
the average numbers represented a wide range of costs of
conducting the RIAs. PFor example, one of the studies that CBO
presented was a 1987 EPA study of 15 RIAs conducted between
1981 and 1986. Of the 11 RIAs with cost data, tha average
cost was about $675,000 {about $1 million in 1995 dollars).

However, actual costs ranged from a low of $212,000 to a high
of $2.3 million.

[ In December 1996, we reported that the 27 RIAs that EPA had
issued after enactment of the Clean Air Act Amendments of 1930

‘Requlatoxy Imoact Aualveis:. Costs at Selected Agencies and
i , Congressional Budget
Office, March 1997.

1
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cost an estimated $13 million--or an average of about $480,000
each.? The costs to prepare individual RIAs ranged- from
$46,000 to $3.8 million.

Q. About bhow msny "major® rules axe agencies sulmitting to GMO per
year pursuant to the congressional review provigicns in ZBREFA?

A. As of today, we have received 115 major rules since the
congressional review provisions were enacted at the end of March
1996. That is about 1.1 major rules per waak, or about 60 per
yeax.

‘Q. The Congressional Office of Regulatoxy Analysis or "CORA®
contemplated in H.R. 1704 would bave.to do a cospletely new RIA for
each such major rule, and any "nonmajor® rules that Congress
xequested. Assuming for a moment that Congress doesn't Yequest
RIAs for any ancnmajors, how many RIAs would yon estimate CORA would
have to do each vear?

A. Because H.R. 1704 requires CORA to do an RIA for each major
rule, and because agencies are submitting about 60 major xules each
year, CORA would have to do about 60 RIAs each year. Therefore,
CORA would have to complete a new RIA every 4 or 5 days.

Q. If we take the number of RIAs that, on average, have to be done -
each ysaxr -mudtiply that times the average cost -of .conducting an -
RIA, would we not get a reasonable iden of how costly the RIA
function in H.R. 1704 would be?

A. You could get a rough idea, yes. For example, using the
$480,000 figure in our Decembar 1996 report and multiplying it
times the 60 major rules we have received each year, the annual
cost of conducting the RIAs would be a little less than $29
million. Because the 60 rules are, by definition, "major" in some
respect, the RIAs for those rules could be somewhat complicated.
Therefore, RIAs for those rules would probably be more than. .
minimums cited in some of the previous studies. However, I would
again like to emphasize that there is no such thing as a "typical*
RIA.

*EPA's Costs of Preparing Regulatorv Imoact Analvses (GAO/RCED-97~
15R, Dec. 6, 1996).

2
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Q. In 1995, when Congress originally was debating the
congressional veview provigions that ended up in SBREFA, why was
GAO tasked with conducting a procedural review of agencies major
zules and not a more substantive analysis, including a separate
RIA?

A. Because of concerns that requiring us to do more than just a
procedural analysis within the specified reporting period would be
extremely difficult and resource intensgive. On March 28, 1995,
Senator Glenn and Senator Domenici made it very c¢lear that GAO was
to perform "an assessment of the agency's compliance with
procedural steps...." For example, in response to Senator
Domenici's suggestion that GAO be used to provide information to
Congress about significant rules, Semator Glenn said

*I certainly do not object to the GAO proposal so long as
we understand, when the Senator proposes it, that it will
be on the basis of making sure that the processes have
all been gone through that are requested. That would be
what GAO would be certifying. GAO would not be reguired
to do their own, independent, cost analysis, cost-benafit
ratio and risk assessment, as a completely independent
action, which would tie up several times the number of
people we have in GAO.*

Senator Domenicil agreed that the provision was limited to a
procedural analysis "because I do not think in 12 or 15 days the
GAO can do a thorough substantive review, but they can do a
procedural review as prescribed." However, what was being
discussed in 1995 was that the reviews would be done of
*significant* final rules, which could be several hundred each
year. Also, both Senators Glenn and Domenici noted that GAO could
do a more substantive analysis of an agency's rule upon request.
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Mr. TIERNEY. I also have some questions for you today, sir. When
you audited agency compliance with the Congressional Review Act,
were there any agencies that performed better than others and dili-
gently filed their rules with the GAO?

Mr. MURPHY. There were 50 agencies which had not filed. There
was almost no exceptions. There were agencies that had much bet-
ter records than others, yes, sir.

Mr. TIERNEY. Which agencies were those?

Mr. MUrPHY. If I could ask my associate general counsel who
conducted the audit. The Social Security Administration had the
smallest percentage of outstanding rules. .

Mr. TIERNEY. When you testified, you indicated that after you no-
ticed a number of the agencies that there were compliance issues
with filing, you mentioned the EPA and I think the Department of
Justice as being particularly responsive?

Mr. MUrPHY. Department of Transportation and EPA worked
very hard to file their rules with us quickly.

Mr. MCINTOSH. They want to make sure their rules are effective.

Mr. MureHY. Right. I think that was the motivation.

Mr. TIERNEY. It is a requirement that all-these agencies, in order
to have their rules effective, file with the Federal Register.

Mr. MurpHY. The Administrative Procedures Act requires that,
yes, sir.

Mr. TIERNEY. And before they can file it in the Register or get
it published there, they have a whole series of steps that they have
to pass through before it gets there?

Mr. MURPHY. They do.

Mr. TIERNEY. And so then filing it again with your agency is just
one more hurdle or one more thing they have to do in order for it
to become effective?

Mr. MURPHY. Yes, they have to send to us and to the House and
Senate essentially what they file with the Federal Register. -

Mr. TIERNEY. So they first have to go through all the preliminary
requirements for publication in the Register, and then they get it
published in the Register, and now they have to file it in three
other places.

Mr. MURPHY. They have to file it in three other places, yes, sir.

Mr. TIERNEY. I don’t think that necessarily we ought to be mak-
ing the Congressional Review Act procedure requirements any
more burdensome than necessary. I appreciate your efforts to orga-
nize the agency’s submissions, but I think that we ought not to cre-
ate needless paperwork in the process.

In a letter to the GAO from OIRA, date-stamped apparently
around January 10, 1997, OIRA concludes that the questionnaire
is fundamentally flawed and should. not be adopted. The letter ex-
plains that the information: to be collected by the draft question- -
naire would not be sufficiently useful to warrant the imposition of
this burden on the agencies. The vast majority the 3,000 rules that
have already been submitted to Congress have been routine or ad-
ministrative or address only narrowly focused .regional, site-spe-
cific, or highly technical matters that do not warrant reporting the
level of information that the questionnaire demands.

Would you respond to that for me, sir?
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Mr. MURPHY. Well, it was our judgment in talking to a lot of the
agencies that the burden that this essentially two-page form would
gresent for agencies would be relatively small. Obviously, we would

e prepared to talk with OIRA about ways in which collecting the
information could be less burdensome or easier.

For example, in my prepared statement, I talked about the possi-
bility that agencies such as NOAA or the FAA, for example, or the
Department of Agriculture, all three agencies of which lgave large
numbers of routine use regulations, could file a single form that
could cover all of their regulations unless there was an exception.
That would nevertheless require somebody with some familiarity
with their regulatory process to fill out a form or to make sure that
the form wasn't—that a variation from the form would have to be
filed with GAO.

Mr. TIERNEY. Has the GAO in fact set out to prepare such a
smaller form, a questionnaire for those types of individuals that
are just dealing with routine or administrative matters?

r. MURPHY. Unless we have OIRA’s support to make this uni-
form across Government, we are not going to be able to accomplish
anything. Some agencies filed comments in addition to OIRA when
we went out for comment about the form and said that they were
just simply not interested in filing forms at all. Unless we can work
with OIRA to get some uniformity and some direction throughout
the executive branch, there is little point in that.

I spoke with Ms. Katzen when we were both appearing before
one hearing in which she said that it was her view that with re-
spect to nonmajor rules, any reporting of information at all wasn’t
really warranted. And so what we’re looking for is more support
from OIRA to try to get some commonality of information.

These rules, the 7,000 nonmajor rules which are filed at GAO,
are simply going to end up going into a file drawer and won’t be
of any use to anybody unless we can get some support from OIRA
to get some common information filed with each of those rules and
so that we can get something that can be scanned into a data base.
Otherwise, the statute is really not going to be of any use to any-
body, that part of it.

r. TIERNEY. I have no further questions. Thank you.

Mr. McINTOsH. Thanks, Mr. Tierney.

Let me state for the context here, what we are asking the agen-
cies to do, and what Congress mandated they do under the Con-
gressional Review Act, is scrutinize their process to determine
whether they are doing a good job of regulating or whether th:f'
are imposing unnecess burdens on individual citizens, small
businesses, the public at large. And over the years there has been
a bipartisan agreement about what steps the agencies should take
to make that determination.

Congress mandated and Presidents have enforced that an agency
should do an environmental impact statement before their regula-
tions go forward. Congress has mandated and required that they
look at various impacts on small business, and there has been a bi-
partisan agreement on that.

Different Presidents have taken the lead on saying that they
should do a cost-benefit analysis and look at whether there is a
takings in there so that the Government might be exposed finan-
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cially down the line. They've also instructed the agencies to look
and see whether there is an impact on federalism where the Fed-
eral Government is taking more power from the States.

All of the agencies are supposed to be doing that right now. And
what I heard Ms. Katzen saying in the comments that she provided
to Mr. Tierney was, we don’t think as a management team that we
need to ask the agencies whether they are following those or not.
And to me it is fundamental that good management in the White
House, and specifically at OMB, would necessitate that you check
back with the agencies issuing those regulations and say, are you
following the different processes that were put into place to protect
the public and in some cases to protect the Government from legal
exposure, and make sure that that is happening in major as well
as nonmajor rules, because my experience is that something can be
categorized as not a major rule, but have a very, very huge impact
on perhaps one sector or perhaps the government.

By the way, Mr. Murphy, how many of the rules that were not
reported fit under the definition of a major rule?

Mr. MURPHY. I don’t believe any of those that we found that
weren’t reported were major.

Mr. McCINTOSH. So we see that the agencies on that category,
which is a small percentage of them, their performance is a lot bet-
ter than in the nonmajor area.

Another question, in the definition that we talked about in your
statement of agency’s statements of general applicability of future
effect, in the floor statement I mentioned included policy state-
ments, general guidance on implementation and interpretation and
other documents, and as we heard today, perhaps even verbal
statements of agency policy that are not put into the Federal Reg-
ister as part of a formalized process. All of these types of state-
ments are also covered by the Congressional Review Act.

Have you had an opportunity or been able to estimate how many
of those type of rules as defined by the Congressional Review Act
there are and how many in those cases the agencies have reported
to Congress?

Mr. MurpHY. No, unless—the review which we did and talked
about in our testimony was relatively simple because you go to the
Federal Register and you see what is filed in the Federal Register,
and then you can measure that against what: is filed with the GAO.
In those rules which are not adopted under formal rulemaking pro-
cedures and don’t appear in the Federal Register, there is really no
way to know how many of those may be around. A large agency
may have many of them.

Mr. MCINTOSH. So the magnitude could be much greater than
what we are hearing about today.

Mr. MurpHY. Could be. Could be. We don’t know.

Mr. McInTOSH. And I have to say, I think a study should be done
in terms of those policy statements and guidance and enforcement
manuals and other types of rules that are having an effect on the
public and try to ascertain, maybe looking at the agency’s web sites
and other ways in which they make those known, how many of
them are out there; and with respect to each of those, have they
complied with the Congressional Review Act, or are they acting in
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an extralegal fashion in terms of promulgating policies without re-
porting them back to Congress.

How do you think GAO and OIRA could work together to try to
ensure that those type of policy statements would be reviewed to
determine whether the agencies are complying?

Mr. MurPHY. Well, it seems to me it would be fundamental for
OIRA to tell agencies what it believed a rule to be under the stat-
ute. In connection with our review of the Tongass Forest plan, I
talked to the Department of Justice attorneys about what the im-
plications would be for our finding that forest plan to be a rule, be-
cause I anticipated that maybe one reason OIRA has not provided
this guidance is that they are concerned about judicial review
under the APA.

As I recall, the attorneys at the Justice Department agreed with
me, and that is that a definition of a rule in the APA is different
from a definition of a rule in the Congressional Review Act. And
so if OIRA would assume the responsibility of providing guidance
to the agencies in the first instance by pointing out what the obli-
gations of the agencies are under the statute, it seems to me we
would go a long ways toward getting those filed.

Our experience with the agencies is that by and large, once we
sit down and talk to them about their obli%ations and their respon-
sibilities, they take them quite seriously. For the most part, out of
the 50 agencies that had not filed rules with GAO that we discov-
ered had been also in the Federal Register, 44 of them very quickly
were responsive. But it takes some kind of leadership or guidance
iI}ll the executive branch, and it seems to me that we have to start
there.

Mr. McInTosH. So if I am understanding you correctly, the prob-
lem isn’t as much that the agencies know about these requirements
but just decide not to follow them, but that perhaps in the absence
of guidance, they don’t know what they should be doing. But if at
the outset OMB provided appropriate guidance, then the agencies
would be more likely to follow through and comply?

Mr. MURPHY. That’s our view.

Mr. McINTOSH. Thank you.

And let me ask you specifically on the Department of Agriculture
guidelines, and I guess those are part of the land management

lans, don’t those have a significant economic impact so they would
ge a major rule?

Mr. MuRrPHY. Certainly some of them do. For smaller areas,
smaller forest areas, or Bureau of Land Management areas, they
might not be major rules. When we looked at the Tongass plan, it
was clearly a major rule with substantial economic impact upon the
country. But you really don’t know until you look at them individ-

ually.

MY‘. McINTOsSH. OK. But there are major rules that are not fol-
lowing these provisions because they are not being published in the
Federal Register?

Mr. MURPHY. That is true.

Mr. McINTOSH. That is very disturbing.

Let me turn now to Mr. Tierney.

Mr. TIERNEY. Just to cover on that ground again about the
Tongass land management plan, in her testimony Sally Katzen
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back in January 1997, didn't she clearly state that the land man-
agement plans were not a rule? . )

Mr. MURPHY. No, in fact she didn’t. What she said was, I will
defer to the agency on the question of whether it is a rule or not.

Mr. TIERNEY. Let me read to you what her testimony was.

Upon your receipt of your letter of invitation and in preparation for this testi-
mony, I sought to ascertain whether the Forest Service has decided whether the
Tongass land management plan is or is not a rule as defined by the congressional
review statute. I was advised that the Forest Service does not consider this land
management plan a rule within the meaning of the Congressional review statute.
Since that statute passed on March 29, 1996, the Forest Service has.issued six revi-
sions of its land management plans, none of which was treated as a rule under the
con, ional review statute. Nor, I understand, has the Forest Service ever treated
its land management plans as a rule subject to the APA’s informal rulemaking pro-
cedures under 5 USC 553.

I would note that under Executive. Order No. 12866 and its predecessor Orders
No. 12291 and 12044, OIRA or its predecessor has been given the responsibility to
review agency rulemakings. I. am advised that OIRA has never reviewed Forest:
Service land ent plans under. these orders. During my tenure, OIRA has
not reviewed any Forest Service land management plans, nor do we disagree with
the Forest Service’s conclusions that these plans do not constitute rules.

So 1 would assume if she doesn’t disagree with their conclusion
that the plan doesn’t constitute a rule, that she has pretty clearly
stated that it is not a rule in her opinion.

Mr. MurpHY. I don’t have the transcript of the hearing, but dur-
ing the course of the hearing, that issue was presented somewhat
more directly. It is true that she said, I don’t disagree because they
haven’t been presented before OIRA, and to that extent, I guess
that’s correct.

Mr. TIERNEY. I note that we talk about people not filing, but in
all of the major rules, they have all been filed with your group, and .
it apparently means that routine or administrative or those that
narrowly focus on regional or site-specific or highly technical mat-
ters are the ones that we’re ostensibly concerned about that have
not been filed with Kour agency. I would like not to impose unnec-
essary burdens on these agencies by requiring huge questionnaires
or questionnaires that don’t-directly- impact that issue on them.
And if you can come up with a two-page questionnaire to address
one aspect of that, I suspect:that GAO can come up with-a briefer.
questionnaire on its own to deal with others. And you indicate pret-
ty clearly to me that those agencies that: you contacted: that were
not in compliance responded to you, so they have been notified by -
GAO, and they have resgonded,,and I assume.you are following up
with that; is that co 2

Mr. MURPHY. Yes.

Mr. MCINTOSH. Mr. Tierney, let me mention. two things. Frankly,
Sally was being a little-bit:Clintonesque in her legal interpretation: -
there because she. knows. that the definition.that we put into the
Congressional Review Act of “rule” is the same as the Administra--
tive Procedure Act, section 551, which is much broader than the
definition she quoted of section 553. So she very cleverly. misleads
the committee in that letter to think that she is saying a rule is
not a rule under 551's standard, which is any ag;ncy’&utawment
of general applicability and future effect. And the Tongass manage-
ment plan clearly is that. But what she’s really doing is shifti
the analysis to more narrow interpretation under section 553.
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Now, Congress considered that we should have a more narrow
application of the Congressional Review Act, and we rejected that
and said we want a broader application of these general require-
ments. So it is disturbing to me that lawyers would try to use that
type of sleight of hand, if you will, in the definition of what a rule
is to escape responsibility for making sure that those policy state-
ments and the land management acts that clearly have major eco-
nomic impact are not followed through with. And that is the prob-
lem I have with OMB in failing to meet their obligations under this
statute.

Mr. TIERNEY. Well, two things that I would just note. One is that
she seems very clearly to indicate that she’s in agreement with the
Forest Service land management plan, and she doesn’t think it con-
stitutes a rule. And I would hope, and the only other point I would
make is that if OMB had in fact had their representative here,
even though not a political appointee, we could have addressed
those issues, and it would have been a much more informative
morning, I think, Mr. Chairman.

Mr. McINTOSH. My only point is that when she is saying not a
rule, does she mean under 553 or 551? '

In fact, let me take that opportunity to bring the hearing to a
close and thank our witnesses and say that I would like to have
another hearing very soon giving OIRA and OMB an opportunity
to come and begin the process of goodwill, cooperative working rela-
tionship between this subcommittee staff and the GAO.

My suggestion is that in advance of that hearing that GAO and
OIRA meet, work with us in trying to accomplish some resolution
to the issues that have been raised today, and that at the next
hearing we will invite OIRA. And I would ask your help, Mr.
Tierney, in perhaps impressing upon OMB the need to not only
have Don Arbuckle, whom I have worked with before, he is a good
man, he will be very straightforward, and he understands this, but
also somebody with political accountability from OMB to come be-
fore this committee and tell us what are your policy calls. Are you
going to help us implement this, or are you going to decide that
OIRA shouldn’t have any effect on it?

And I am told that the appropriations subcommittee that helped
us get the $200,000 for OMB is very interested in the answers to
those questions as well, as we are appropriating additional funds
for them to implement the statute and they want to know are they
doing it.

Soglet’s work together to try to get OMB to sit down with GAO
and our staff i vance, and I would welcome somebody from your
staff to participate in that, to see what we can do to get this re-
solved and moved forward, and then we will have another hearing
to bring forward the political appointees as well as Don and GAO
and find out where we are going.

Thank you. And with that, the subcommittee stands adjourned.

[Whereupon, at 11:45 a.m., the subcommittee was adjourned.]

[Additional information submitted for the hearing record follows:]
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Statement of Angelo Sanabria, March 10, 1998

My name is Angelo Sanabria. 1 live in Miami, Florida with my son Luis, who is seven years old.
I am an American citizen. My son Luis is also an American citizen. Luis is very sad because he
can no longer be with his mother, who is my wife, Karla Sanabria.

Last year, on April 29, Karla was deported from Miami to Nicaragua. This is what happened.
Karla and I married in February 1995 in Miami. On April 22, one week before the INS deported
Karla, she and I went to the INS office in Miami for a hearing. I was with her at the time. Instead
of a having a hearing, the INS agent gave her a form to fill out. It was a “bag and baggage form”
— something about any bags she would be taking with her.

They told her that she would have to leave her son Luis with me, and that she would have to go
back to Nicaragua. Karla cried. We were all very sad. We were also very surprised, because we
were there for a hearing. Instead, it seemed like a trick to find her and take away her son.

1 am happy that he is with me, but it was very sad for both Karla and Luis. I hope we will all be
together again some day, but I don’t know when that will be. 1 don’t think the government will
let her come back to America.



My name is Michael Feldenkrais. I am an attorney in Miami, Florida, where I practice
immigration law. I represent Angelo Sanabria on behalf of his wife Karla Sanabria. I am
receiving no compensation for any services rendered to the Sanabrias.

This statement explains that Karla Sanabria was deported pursuant to regulations illicitly issued
in violation of the Congressional Review Act.

Under the CRA, a “major” rule (as designated by the Office of Management and Budget) cannot
take effect until 60 days after the rule is published in the Federal Register or reported to
Congress, whichever is later. 5 U.S.C. § 801(a)(3XA).

In this case, the INS issued a rule last entitled, “Inspection and Expedited Removal of Aliens;
Detention and Removal of Aliens; Conduct of Removal Proceedings; Asylum Procedures; Final
Rule.” The Office of Management and Budget designated the rule as “major,” making the rule
subject to the 60-day delay requirement.

This final rule was published in the Federal Register on March 6, 1997, and reported to Congress
on March 14, 1997. Counting 60 days from March 14, 1997, the rule should not have taken
effect prior to May 13, 1997. Nevertheless, in violation of the CRA, the INS gave the rule an
effective date of April 1, 1997, 45 days before the expiration of the required delay period.

The INS claimed that the rule fell within the “good cause” exemption from the 60-day delay
requirement for major rules under § 808(2).

However, as Mr. Murphy of the GAO testified, the good cause exemption under § 808(2) is
available only if the agency has issued no notice of proposed rulemaking and receives no public
comments on the proposed rule. In the case of the INS rule, the INS published a proposed rule
on January 3, 1997 and received comments over a 30-day period. The fact that the INS may not
have planned to allow sufficient time to observe the required 60-day delay does not excuse the
agency from violating and misinterpreting the plain text of the CRA’s good cause exemption.

The procedures established by these illicitly issued regulations were applied by the INS to all
alien removal cases beginning on the stated effective date of the regulations — April 1, 1997.
Any action taken pursuant to these rules between April 1 and May 13, 1997 was taken prior to
the elapse of the required 60-day delay period and was therefore legally null and void.

The actions taken by INS in deporting Mrs. Sanabria took place within this 60-day window. On
April 22, Mr. and Mrs. Sanabria appeared for the [-485 interview. The Service failed to
interview the married couple. Instead of conducting an interview, the INS, in accordance with
the illicitly issued regulations, served Mrs. Sanabria with a “bag and baggage” form that stated
she would be deported.
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On April 29, 1997, the INS deportation officer in Miami, acting pursuant to the illicitly issued
regulations, prepared for signing a release affirming that Mrs. Sanabria relinquish custody of her
son, Luis, to her husband, Angelo. On the same day, the INS, acting pursuant to the illicitly
issued regulations, deported Mrs. Sanabria to Nicaragua.

I cannot say with certainty whether Karla, or any other immigrant who was deported

would still be in the country today if these regulations had not been issued illegally.
Nevertheless, in my professional opinion, I think it is fairly certain that Karla and many other
persons who were legal residents would have had additional opportunities for hearings and
appeals, and that many of them would have had, at a minimum, a few extra days or weeks to
spend with their families and prepare to depart in a dignified manner.
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